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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
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Revenue Code as anmended, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

Respondent conceded this case in full. Petitioner advised
the Court that he intended to file a notion for admnistrative
and litigation costs. The Court provided the parties an
opportunity to file a stipulation of settled issues, but the
parties were unable to agree on the terns of a settl enent
docunent. We also provided petitioner an opportunity to file a
nmotion for admnistrative and litigation costs. W nust now
consider: (1) The ternms of a decision to be entered, and (2)
petitioner’s notion for admnistrative and litigation costs.

Backgr ound

Petiti oner was divorced on Decenber 29, 1988. The Fi nal
Decree (final decree) of divorce entered by the Chancery Court in
Mont gonery County, Tennessee, requires that, follow ng his
retirement fromthe U S. Arny and until the death of either
party, petitioner shall pay as alinmony 40 percent of his
di sposable mlitary pension to Sueann Pak Cal dwell, his forner
spouse (Ms. Pak), by way of direct allotnent fromthe payor to
Ms. Pak. The Defense Finance and Accounting Service (DFAS) began
payi ng 40 percent of petitioner’s disposable mlitary pension to
Ms. Pak in 1997. These direct allotnments continued through the

year in issue.
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Respondent issued two notices of deficiency to petitioner
for tax year 2004. In the first notice, dated May 9, 2006,
respondent disallowed petitioner’s clainmed alinony deduction and
determ ned a deficiency of $2,296. Petitioner provided
respondent a portion of his 1988 final decree and information
regarding an automatic direct allotnment fromhis mlitary
pension. Respondent’s Utah service center was not satisfied with
petitioner’s docunmentation, asserting that petitioner did not
prove that the alinony was actually paid to Ms. Pak. Petitioner
did not file a tinely petition in response to the first notice of
defi ci ency.

Respondent | ater determined that petitioner failed to
include his mlitary pension in his inconme for 2004.! On
Sept enber 20, 2006, respondent issued a second notice of
deficiency determ ning a $7,206 deficiency related to unreported
income and a $1, 441 accuracy-rel ated penalty under section
6662(a). Petitioner resided in Virginia when he filed a tinely
petition for redeterm nation in response to the second notice of

defi ci ency.

! Petitioner included his mlitary pension on line 7 of his
2004 Federal incone tax return, together with his wage incone.
He shoul d have reported the retirenment incone separately on line
16.
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Respondent prematurely assessed the deficiency and penalty
determ ned in the Septenber 20, 2006, notice of deficiency.?
Not wi t hst andi ng petitioner’s filing a petition and the Court’s
serving the petition on respondent, respondent neverthel ess
i ssued collection notices, including |levy notices, to petitioner
bet ween Novenber 2006 and June 2007.3

An Appeals officer in respondent’s Appeals Ofice wote to
petitioner on June 5, 2007, to arrange a pretrial conference with
Appeals. She infornmed petitioner that she intended to reverse
the determnation in the second notice of deficiency (that
petitioner failed to report his mlitary pension) because it was
clear that petitioner did report the incone, just in the wong
pl ace. See supra note 1. The Appeals officer sought further
proof that the allotnment was paid to Ms. Pak and questi oned

whet her the allotnment (a) paid alinony or (b) divided his

2 The assessnment occurred on Cct. 2, 2006, well within the
90-day period provided for petitioner to petition for
redeterm nation and during which tinme assessnent, |evy, and
collection are prohibited. Sec. 6213(a).

At the trial of this matter on Cct. 9, 2007, counsel for
respondent reported that respondent had abated the entire sec.
6662(a) accuracy-rel ated penalty assessnent and part of the
deficiency assessed. The deficiency assessnent was abated to the
| evel of the deficiency determined in the first notice of
deficiency, leaving only the assessnent for the anount of the
deficiency resulting fromthe disall owance of petitioner’s
cl aimed alinony deduction. The anount of the remaining
assessnment was $2, 296.
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retirement benefits pursuant to a qualified domestic relations
order.*

At trial petitioner provided docunentary evidence which
satisfied respondent that the paynents were properly
characterized as alinony; to wit, a conplete copy of the Decenber
29, 1988, final decree. However, respondent continued to
guestion whether the mlitary pension petitioner reported on his
2004 Federal inconme tax return represented: (a) Petitioner’s
gross retirenent benefits, or (b) such benefits reduced by the
allotnment paid to Ms. Pak. Respondent’s counsel indicated that
respondent would be prepared to concede this case upon proof that
the allotnment was paid to Ms. Pak and that petitioner’s 2004 Form
1099-R, Distributions From Pensions, Annuities, Retirenment or
Profit-Sharing Plans, IRAs, Insurance Contracts, etc., included
his full mlitary pension incone.

The Court held the record open after trial, providing the
parties additional tinme to clarify the record as to the anount
reported as petitioner’s mlitary pension and the paynments made

to Ms. Pak.

4 The statenent fromthe Defense Finance and Accounting
Service (DFAS), dated May 5, 2006, contained in the record and
provided to respondent by petitioner, reflects a discretionary
allotnent paid frompetitioner’s mlitary pension to a specific
bank. It does not indicate to which account or for whose benefit
DFAS made the paynents. Apparently, respondent was al so not
satisfied by the excerpt frompetitioner’s final decree that the
paynments are unequi vocal ly ali nony.
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In a status report, respondent advised that he had sent
petitioner proposed stipul ated deci si on docunents reflecting
respondent’s full concession; i.e., no deficiency and no penalty
due frompetitioner for 2004. The Court closed the record and
ordered the parties to submt settlenent docunents on or before
February 18, 2008. W advised the parties that if no settlenent
docunents were received, the Court would be inclined to enter a
deci sion of no deficiency and no penalty under section 6662(a)
due frompetitioner for taxable year 2004.

The Court received a letter frompetitioner, filed as
petitioner’s status report, wherein petitioner indicated he would
not execute decision docunents reflecting respondent’s concession
and suggested that he m ght seek adm nistrative and litigation
costs under section 7430.

The parties provided oral status reports at a subsequent
hearing. The parties indicated that they had been unable to
negotiate a stipulation of settled issues or a settl enment
docunent which both parties could sign,® and petitioner indicated
his desire to seek adm nistrative and litigation costs pursuant

to section 7430 and Rul es 230-233.

> Petitioner sought to include a stipulation related to his
tax refund for tax year 2005. Respondent refused to execute a
stipulation as to 2005 because only tax year 2004 is before the
Court. Petitioner also sought a commtnent that respondent woul d
not chall enge the alinony deduction in future years. Respondent
refused this request.
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In a subsequent order, the Court provided petitioner an
opportunity to file a notion for admnistrative and litigation
costs. We advised petitioner that only substantiated, out-of-
pocket costs could be awarded and instructed himto revi ew
section 7430 and to follow Rules 230 through 233. On April 8,
2008, petitioner filed a notion for admnistrative and litigation
costs. On May 9, 2008, respondent filed a notice of objection
and nenorandum i n support of his objection.

Di scussi on

Respondent has conceded all the issues other than
admnistrative and litigation costs, and we accept respondent’s
concessions. Accordingly, the Court will enter a decision of no
deficiency and no penalty due frompetitioner in accord with
respondent’ s concession. However, before entry of decision the
Court must consider petitioner’s notion for an award of
admnistrative and litigation costs.

Reasonabl e adm nistrative and litigation costs may be
all owed, but “only if the taxpayer is the ‘prevailing party , did
not unreasonably protract the adm nistrative or judicial
proceedi ngs, and exhausted avail abl e adm nistrative renedies.”

Gigoraci v. Conmm ssioner, 122 T.C 272, 275 (2004); see sec.

7430(a), (b)(1), (3). The taxpayer nust satisfy each of these

requi renents. Rule 232(e).
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Section 7430(c)(4)(A) defines the term“prevailing party”.
To be a prevailing party, the taxpayer nmust substantially prevail
Wi th respect to either the anbunt in controversy or the nost
significant issue or set of issues, and he nust satisfy the net
worth requirenent. However, if the Conm ssioner denonstrates
that his position was substantially justified, the taxpayer
cannot qualify as a prevailing party. Sec. 7430(c)(4)(B)(i);

Petito v. Commi ssioner, T.C Meno. 2002-271

“The term ‘reasonable litigation costs’ includes only court
costs, expert w tness expenses, costs of a study or report, and

‘reasonabl e fees paid or incurred for the services of

attorneys.”” Frisch v. Comm ssioner, 87 T.C. 838, 846 (1986)

(quoting section 7430). Furthernore, fees clainmed nmust actually
have been incurred, neaning that the taxpayer has paid them or
has becone liable to pay them® See id. at 846.

Petitioner’s notion consists of just over one page and is
signed by petitioner and notarized. In his notion, petitioner

seeks an award of “nonies in the anount of one hundred thousand

6 Wiile petitioner did not identify specific costs included
in his claim we note that he is not eligible for an award of
attorney’ s fees because he was acting pro se. Miran v.

Conm ssioner, 88 T.C. 738, 743 (1987); Frisch v. Conm ssioner, 87
T.C. 838, 846-847 (1986).
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dollars (after taxes) as the sumof admnistrative and litigation
costs under Rule 231".7

Respondent objects to petitioner’s notion for admnistrative
and litigation costs. Respondent agrees that petitioner
substantially prevailed wth respect to the anobunt in controversy
and the nost significant issue in the case; to wit, respondent’s
concession that petitioner is entitled to the clainmed deduction
for alinony paynents made in 2004. Respondent does not assert
that petitioner protracted the proceedings or failed to exhaust
adm nistrative renedies. However, respondent argues that his
position was substantially justified, that petitioner has not
denonstrated that he neets the net worth requirenent, and that
petitioner’s claimfor $100,000 is not reasonabl e.

We specifically directed petitioner’s attention to the
requi renents of Rule 231(b) and (d) in our order providing himan

opportunity to file a notion for admnistrative and litigation

" Petitioner also requests that the Court order respondent
to return petitioner’s tax refund for tax year 2005, which
petitioner clains was applied first against petitioner’s incone
tax liability for tax year 2003 (resulting fromrespondent’s
di sal | ownance of petitioner’s alinony deduction for 2003) and then
agai nst petitioner’s incone tax liability for 2004 (after
respondent conceded the alinony determ nation for 2003).
Petitioner asserts that respondent retained the 2005 tax refund
as an offset against the portion of the deficiency attributable
to the disallowed alinony deduction for 2004, which issue
respondent has now conceded. Only tax year 2004 is before the
Court. Qur jurisdictionis limted to redeterm ning petitioner’s
tax liability for 2004; we have no authority to order a refund
for 2005. See Naftel v. Conm ssioner, 85 T.C 527, 533 (1985).
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costs. Rule 231(b) requires, inter alia, that petitioner state
that he neets the net worth requirenents of 28 U . S.C. section
2412(d) (2)(B) and support his statement with an affidavit;® and
state the specific admnistrative and litigation costs sought,
supported by an affidavit in the formrequired by Rule 231(d).°
Rul e 231(d) requires a detailed affidavit setting forth the
nature and anmount of each item of costs for which petitioner
clainms an award.

Petitioner’s claimfor costs is quoted above and avers that
$100, 000 (after taxes) is the sumof his adnm nistrative and
l[itigation costs. Petitioner’s notion fails to provide an
item zed statenment of the costs, fees, and other expenses
claimed; his notion also fails to address the net worth

requirenent. Petitioner, therefore, has not satisfied the

8 Sec. 7430(c)(4)(A)(ii) references 28 U S.C. sec.
2412(d)(1)(B) and (2)(B), which requires both the net worth
statenent and an item zed statenent of costs, fees, and other
expenses clained. As relevant to this case, 28 U S.C. sec.
2412(d)(2)(B) (i) requires that petitioner state that his net
worth did not exceed $2 mllion at the tine he filed the
petition.

® Rule 231(b), Content of Mdtion, also addresses the other
statutory requirenents. Petitioner failed to followthis Rule in
many respects, but we need not detail each of them
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statutory requirenents for a prevailing party. Sec.
7430(c)(4)(A). Petitioner’s notion will be denied.

Even if we were to conclude that petitioner otherw se
qualified as a prevailing party under section 7430(c)(4)(A), he
woul d not be treated as the prevailing party because respondent’s
position was substantially justified throughout this proceeding
and up until January 14, 2008, the date he conceded the final
i ssue. Sec. 7430(c)(4)(B). Respondent’s concession was nade
after: (1) Petitioner provided respondent’s counsel with a
conpl ete copy of the final decree, which occurred at trial; and
(2) respondent received additional docunents from DFAS (after
trial) proving to whomthe allotnment was paid in 2004. The
Comm ssi oner need not concede a case before receiving the
docunents necessary to prove the taxpayer’s contentions.
Furthernore, the Comm ssioner is allowed a reasonable period to
anal yze the docunents and to nodify his position. Gealer v.

Comm ssioner, T.C Menp. 2001-180. Respondent conceded shortly

after receiving petitioner’s proof. Respondent’s position was
substantially justified, and, thus, petitioner cannot be a

prevailing party and is not entitled to costs.

10 Wt hout satisfying the net worth requirenent and
providing the item zed statenent, a taxpayer cannot be a
“prevailing party” as defined by sec. 7430(c)(4), regardl ess of
whet her he substantially prevail ed.



- 12 -
Petitioner has asked the Court to restrain respondent from
chal I enging the alinony deduction in future years. W do not

have that authority. See Knapp v. Comm ssioner, 90 T.C. 430, 440

(1988), affd. 867 F.2d 749 (2d Cr. 1989).
To reflect the foregoing,

An appropriate order and

decision will be entered.




