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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time that the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2003,
the taxable year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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any other court, and this opinion shall not be treated as
precedent for any other case.

Respondent determ ned a deficiency of $2,768 in petitioner’s
Federal inconme tax for 2003.

After the parties’ concessions, the issue for decision is
whet her petitioner is entitled to a deduction of $4,866 for
travel expenses under section 162(a)(2). The resolution of this
i ssue turns on whether petitioner’s “tax home” was in the New
York City netropolitan area (hereinafter, New York) or in or
around Jacksonville, Florida (hereinafter, Jacksonville). W
hol d that petitioner’s tax hone was in New York and, therefore,
that he is not entitled to the deduction in issue.

Backgr ound

Sone of the facts have been stipul ated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits.

When the petition was filed, petitioner resided in the State
of Fl orida.

In 2003 petitioner began working as a barge mate with
Rei nauer Transportation Cos., L.L.C. (Reinauer). At that tine,
and at all relevant times thereafter, petitioner resided in
Jacksonvi l | e.

As a barge mate, petitioner was responsible for the

operation and safety of the barge, including assuring that the
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barge was transported in water deep enough to support the barge’s
draft.

After being offered a job with Reinauer, petitioner reported
to New York on January 20, 2003, and proceeded to Rei nhauer’s
barge in Brooklyn, where he filled out paperwork for Reinauer and
began his first assignnent. Petitioner remained enployed with
Rei nauer until sonmetine in 2005. Petitioner was not required by
Rei nauer to reside in New York. Throughout 2003, petitioner
lived in Jacksonville, where his daughter also |ived.

Foll owi ng petitioner’s initial assignment, Reinauer’s
di spatcher called petitioner to tell himwhen and where to report
to his next assignnment. Once notified of his assignnent,
petitioner reported directly to the barge whether stationed in
New Yor k Harbor; Boston, Mssachusetts; Portland, Mai ne;

Provi dence, Rhode I|sland; or Yorktown, Virginia. \Wen assigned

to a barge stationed in New York Harbor, which was the case for

nost of his assignnents,? petitioner usually flew to Newark, New
Jersey, and took a cab to the barge. The one occasi on on which

the barge was stationed in Virginia, petitioner drove from

Florida to the barge. Wen petitioner was assigned to a barge

2 Petitioner had 13 assignnments during 2003. Six of the
assignnments originated in New York Harbor; three in Portl and,
Mai ne; two in Boston, Massachusetts; one in Yorktown, Virginia;
and one assignnent, beginning Cct. 10, 2003, did not designate an
origin, but the barge floated through the Erie basin en route to
Al bany, and thus that assignnment nost likely originated in New
Yor k Har bor.
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stationed in Miine, Missachusetts, or Rhode Island, Reinauer
arranged for petitioner to fly out of Newark; thus, petitioner
flew from Jacksonville to Newark in order to board the flight to
the barge | ocation

When the barge was stationed outside New York Harbor,

Rei nauer made arrangenents for or reinbursed petitioner for the
cost of his travel from New York to the other port. On the one
occasi on when petitioner drove directly to the barge fromhis
residence in Florida, Reinauer did not reinburse himfor his
transportati on expenses. Reinauer also did not reinburse
petitioner for his expenses in traveling between Jacksonville and
New Yor k.

In traveling fromhis residence in Jacksonville to New York
to report to his barge assignnents, petitioner incurred airline
fares, cab expenses, and tolls of $4, 866.

Bef ore working for Reinauer, petitioner worked in
Jacksonville as well as in other |ocations around the country.
During 2003 he chose to work for Reinauer in New York because the
pay was twice the rate for the sanme work in Jacksonville. In
addition, in New York, a barge nmate worked 2 weeks on and 2 weeks
of f, whereas in Jacksonville a barge nmate worked 2 weeks on and

only 1 week off.
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Di scussi on

CGenerally, expenditures for transportation to and froma
t axpayer’s wor kpl ace are consi dered personal expenses and are not
deducti ble. Sec. 262; secs. 1.162-2(e), 1.262-1(b)(5), Incone
Tax Regs. However, travel expenses may be deducted under section
162(a)(2) if they are: (1) Ordinary and necessary; (2) incurred
while “away fromhonme”; and (3) incurred in pursuit of a trade or

busi ness. Conm ssioner v. Flowers, 326 U S. 465, 470 (1946).

The reference to “hone” in section 162(a)(2) neans the taxpayer’s

“tax hone”.® Mtchell v. Conm ssioner, 74 T.C 578, 581 (1980);

Foote v. Comm ssioner, 67 T.C. 1, 4 (1976); Kroll v.

Comm ssi oner, 49 T.C. 557, 561-562 (1968).

As a general rule, a taxpayer’s principal place of
enpl oynment is his tax home, not where his personal residence is
| ocated, if different fromhis principal place of enploynent.

Mtchell v. Conm ssioner, supra at 581; Kroll v. Commi ssioner,

supra at 561-562. An exception to the general rule exists where
a taxpayer accepts tenporary, rather than indefinite, enploynent
away from his personal residence; in that case, the taxpayer’s

personal residence may be his tax hone. Peurifoy v.

8 The vocational “tax home” concept was first construed by
this Court in Bixler v. Comm ssioner, 5 B.T.A 1181, 1184 (1927),
and has been steadfastly upheld by this Court. See, e.g., Horton
v. Comm ssioner, 86 T.C. 589 (1986); Leany v. Conm ssioner, 85
T.C. 798 (1985); Foote v. Comm ssioner, 67 T.C. 1 (1976); Krol
v. Conmm ssioner, 49 T.C. 557 (1968).
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Commi ssioner, 358 U.S. 59, 60 (1958). Section 162(a) provides

that the taxpayer shall not be treated as being tenporarily away
from honme during any period of enploynent if such period exceeds
1 year. Simlarly, if a taxpayer does not have a principal place
of enploynment, the courts have determ ned that his residence may

be his tax honme. Johnson v. Commi ssioner, 115 T.C 210, 221

(2000) .

A taxpayer whose enpl oyer does not require himto travel may
not deduct transportation expenses, as they are nore in the
nature of nondeducti bl e personal comuti ng expenses.

Conm ssioner v. Flowers, supra at 473. *“The exigencies of

busi ness rather than the personal conveni ences and necessities of
the traveler nust be the notivating factors.” 1d. at 474.

This Court has differentiated between deducti bl e and
nondeducti bl e transportati on expenses, holding that a riverboat
pilot’s transportati on expenses between his residence and points
of assignment and return were nondeducti ble commuting expenses,
whereas transportati on expenses attri butable to traveling
directly fromone assignnment to another were deductible. Heuer

v. Comm ssioner, 32 T.C. 947, 953 (1959) (taxpayer commuted from

his residence to nore than 100 points of assignnent and from one
assignnment to another), affd. 283 F.2d 865 (5th Gr. 1960). The

di stance a taxpayer conmmutes to work, no matter how far, stil
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represents nondeducti bl e commuti ng expenses under section 262.

Conmi ssioner v. Flowers, supra at 473.

Al t hough the subjective intent of the taxpayer is a factor
to be considered in determning tax hone for purposes of
162(a)(2), this Court and others have consistently focused on

nmore objective criteria. Foote v. Conm ssioner, supra at 3-4.

Petitioner contends that his tax hone was in Jacksonville,
as that was where he maintained a home and resided while he was
not wor ki ng on Reinauer’s barges. Respondent argues that
petitioner’s tax home was not his residence in Jacksonville, but
rather in New York at his principal place of enploynent. W

agree with respondent.

I n January 2003 petitioner began enploynent as a barge mate
wi th Reinauer and reported to New York, where he conpl eted
paperwork and received his first assignnment. Although each
assignnment typically lasted a fortnight, petitioner remained
enpl oyed by Reinauer until 2005. Thus, his enploynent with
Rei nauer was not tenporary within the nmeaning of section 162(a)

in that he was enployed for a period in excess of 1 year.

There is anple evidence in the record to support the
conclusion that New York was petitioner’s principal place of
enpl oynent. For each assignnent, Reinauer’s dispatcher called

petitioner directly to inform himwhen and where to report to the
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barge for his next assignnent, and petitioner reported directly
to the designated | ocation. Mst of petitioner’s assignnments
originated in New York. |If the barge was stationed in New York
Har bor, petitioner flew to Newark from Jacksonville to catch the
barge. |If the barge was north of New York, in Mine,
Massachusetts, or Rhode Island, petitioner flew to Newark,
boarded anot her plane, and flew to the | ocation of the barge.
Rei nauer reinbursed petitioner for his transportation expenses
bet ween New York and the northern |ocations but did not reinburse
himfor travel between Florida and New York. For the one
assignment south of New York, in Virginia, petitioner drove his
personal vehicle to the barge at Yorktown and was not reinbursed
for such travel. This pattern of reinbursenent indicates that
petitioner’s travel fromFlorida to New York was regarded by his

enpl oyer as a hone-to-work commute.

Petitioner testified at trial that he took the job with

Rei nauer because he received nore pay for |ess work. Indeed, he
earned twi ce as much working as a barge mate in New York conpared
wi th working in Jacksonville; noreover, follow ng a 2-week work
period, petitioner received 2 weeks off rather than only 1 week.
Petitioner’s daughter also lived in Jacksonville. The rate of
pay, the time off, and the proximty to his daughter suggest that
it was personal choice and not busi ness exigencies that dictated

the decision by petitioner to maintain his residence in
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Jacksonvill e and conmute to New York. See Conm SsSi oner V.

Fl owers, supra at 474.

Consequent |y, because petitioner’s position w th Rei nauer
| asted nore than 1 year, and further because nost of his
assignnments originated in New York, his principal place of
enpl oynent, and therefore his tax home, was in New York for the

rel evant peri od.

I n concl usi on, because petitioner was not “away from hone”
wi thin the neaning of section 162(a)(2), he is not entitled to a
deduction for expenses incurred for traveling between Florida and
New York. Instead, his costs were in the nature of persona
expenses for comuting. W thus sustain respondent’s

determ nation on this issue.

Concl usi on

We have considered all of the other argunents nade by
petitioner and, to the extent that we have not specifically

addressed them we conclude that they are without nerit.
To reflect our disposition of the disputed issue, as well as

the parties’ concessions,

Deci sion will be entered

under Rul e 155.




