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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent determ ned a deficiency of $72,794
in petitioner’s Federal incone tax for 2005 and a penalty of
$14, 559 under section 6662(a). The deficiency resulted from
petitioner’s failure to report capital gains of $512,086 from
stock sal es during 2005. The deficiency is now conceded, and the

i ssue for decision is whether petitioner is liable for the
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penalty. Al section references are to the Internal Revenue
Code.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided in Texas at the tine his petition was fil ed.
At all material tinmes, petitioner was self-enployed in a retai
| andscape busi ness.

I n August 2003, petitioner acquired stock in Birch Muntain
through a private placenent. He sold the stock in August and
Cct ober 2005, receiving proceeds of $658,447 and realizing a net
long-termcapital gain of $512,086. After he sold the stock, the
price dropped and he repurchased sone stock in Birch Muntain.
The anmount and price of the repurchased stock and the date of
purchase are not in the record.

The proceeds of the stock sales were not reported on
petitioner’s Form 1040, U.S. Individual Inconme Tax Return, for
2005. The return reported various small itens of incone not
identifiable as relating to a retail |andscape busi ness, gross
income totaling $7,012, and no tax due. The return was prepared
by Johnnie D. Coley (Coley), who had prepared returns for
petitioner’s parents and for petitioner for many years before

2005. Coley’s education after high school consisted of business
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accounting courses at the college | evel and a course given by H&R
Bl ock.

Petitioner’s bookkeepi ng was generally perforned by his
not her or his wife during 2005. As was the customw th respect
to tax return preparation, records were delivered by petitioner’s
not her to Col ey approxi mately 30 days before a return was due.

A sunmary spreadsheet was al so delivered to Col ey, but she did
not use the spreadsheet in preparing the returns, preferring to
consult the folders provided for details of reportable
transactions. After a return was prepared, the records were
returned to petitioner.

Bef ore Septenber 2007, petitioner received an inquiry from
the Internal Revenue Service (IRS) about the income omtted from
the 2005 return. An anmended return reporting the proceeds and
gain fromthe sales of the Birch Muuntain stock was prepared by
Coley and sent to the RS in Septenber 2007. In an expl anation
of changes included in the anended return, Coley stated that she
had overl ooked the sales of stock on the original 2005 return and
“therefore Schedule D was not filed.” Coley was unaware of the
Birch Mountain stock sales until after the I RS contacted
petitioner in 2007.

OPI NI ON
Section 6662(a) and (b)(2) inposes an accuracy-rel ated

penal ty where, anong other things, an underpaynment of tax is
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attributable to a substantial understatenment of incone tax.
Petitioner does not dispute the substantial understatenent but
clains that he is entitled to relief under section 6664(c)
because of his alleged good faith reliance on Coley. Petitioner
bears the burden of denonstrating that he is not subject to the

penalty. See Hi gbee v. Conm ssioner, 116 T.C. 438, 446 (2001).

Qur findings of fact do not include findings about whether
i nformati on concerning petitioner’s sales of Birch Muntain stock
was anong the material delivered to Coley before preparation of
the 2005 return. Petitioner clains that it was and al so that the
acconpanyi ng spreadsheet contained information about the stock
sales. He testified that the information provided to her
included “all the 1099s” (information returns that led to the IRS
inquiry and exam nation). Neither the records nor the
spreadsheet was produced at trial. Coley did not recall seeing
any information or having any conversations about the stock sales
until after the return was fil ed.

At the tinme of trial, petitioner testified that he discussed
the stock sales with Coley as foll ows:

Q On your petition, it did not state that you
recei ved advice fromher that the sale of stock was
nont axabl e?

A No. She didn't tell me that.

Q Ms. Coley did not tell you that the sale of
st ock was nont axabl e?

A Well, we had the conversati on about stock.
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That’ s--1 asked her, since | sold the stock and |

repurchased it, since | never took the noney, aml

going to be required to pay taxes on it? She told ne

she didn’t think so.
He acknow edged that he had never told the IRS during the
exam nation or respondent’s counsel after the petition was filed
that he had spoken to Col ey about the stock sales. W conclude
that this claimis an afterthought, inplausible, and not
credible. W are not persuaded that petitioner asked Col ey about
the taxability of the stock proceeds, and he has not presented

any ot her evidence that he nmade an effort to assess his proper

tax liability. C. Stanford v. Conm ssioner, 152 F. 3d 450, 460-

461 (5th Gr. 1998), affg. in part and vacating in part 108 T.C.

344 (1997); Wllians v. Conm ssioner, 123 T.C. 144, 153 (2004);

sec. 1.6664-4(b)(1), Incone Tax Regs. The anount of the gain as
a large multiple of his reported inconme fromother activities
coul d not be overl ooked by him and his claimthat Coley
suggested that he need not report it is inconsistent with any
claimthat he was unaware that it was omtt ed.

Even assum ng there was sone indication of the stock sales
in the records delivered to Col ey before she prepared
petitioner’s 2005 tax return, petitioner cannot be absol ved of
the penalty when he knew that the stock sales were not reported.
Whet her or not Col ey overl ooked information provided to her, we
do not believe that petitioner relied in good faith on Col ey,

reasonably or otherwise, in omtting over $500,000 in incone from



- b -
his 2005 return, especially if he received the Form 1099
information returns that he referred to during his testinony.
H's claimed |lack of training in accounting is insignificant in
view of his apparent sophistication and success in dealing with
privately placed securities.
As petitioner’s brief acknow edges, at the conclusion of the

trial the Court directed the parties to Metra Chem Corp. v.

Conmm ssioner, 88 T.C. 654 (1987), where the Court applied the

predecessor to section 6662(a) as foll ows:

As a general rule, the duty of filing accurate
returns cannot be avoided by placing responsibility on
a tax return preparer. See, e.g., Pritchett v.

Comm ssioner, supra [63 T.C. 149] at 174-175; Enoch v.
Comm ssioner, 57 T.C. 781, 802 (1972); Soares V.

Comm ssioner, 50 T.C. 909, 914 (1968). As the
petitioners have noted, this Court has declined to
sustain the addition to tax under section 6653(a) in
cases in which the taxpayer relied in good faith on the
advice of a tax expert. See, e.g., Wodbury v.
Comm ssi oner, 49 T.C. 180, 199 (1967); Brown v.

Comm ssioner, 47 T.C. 399, 410 (1967), affd. per curiam
398 F.2d 832 (6th GCr. 1968). However, a close

exam nation of these cases reveals that they raised
guestions as to the tax treatnment of conplex
transactions and that the position taken on the returns
with respect to such itens had a reasonabl e basis.

This case presents no such difficult issues.
* x * [Metra Chem Corp. v. Comm ssioner, supra at
662. ]

Here, too, the transactions are not conplex or difficult. There
is no tenable reason for omtting themfromthe 2005 return, and
petitioner has not shown anything on which he could have based a

good faith belief that repurchasing the stock at a decreased
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price shortly after selling it would negate the sal es that
resulted in a gain exceeding $500, 000.

Petitioner contends that an unpublished opinion of the Court
of Appeals for the Fifth Crcuit establishes the standard in this

case, citing Prudhome v. Conm ssioner, 345 Fed. Appx. 6 (5th

Cr. 2009), affg. T.C. Meno. 2008-83. Petitioner’s argunment is
as follows:

I n Prudhomme, the Fifth Grcuit noted that it
“must consi der whether the taxpayer nmade ‘an honest
m sunder st andi ng of fact or laws that is reasonable in
the light of all the facts and circunstances, including
t he experience, know edge, and education of the
taxpayer.’” [Prudhonme v. Conm ssioner, 345 Fed. AppX.
6 (5th Cr. 2009) (quoting section 1.6664-4(b), I|ncone
Tax Regs.) (as quoted by petitioner in petitioner’s
brief).] The court further noted that where the
taxpayer relies on a return preparer the court nust
consider “*[a]ll facts and circunstances’ regarding
whet her that reliance was reasonable and in good faith,
i ncluding the ‘taxpayer’s education, sophistication and
busi ness experience.’” [lLd. (quoting section 1.6664-
4(c) (1), Incone Tax Regs.).] And, finally, the court
“observed that ‘[i]f a taxpayer is able to show that
there was a reasonabl e cause for the understatenent and
good faith, which may stem from reasonabl e reliance on
the advice of [a] professional, the I.R S. may waive
t he understatement penalty.’” [ld. (quoting Streber v.
Comm ssi oner, 138 F. 3d 216, 222 (5th GCr. 1998), revg.
T.C. Meno. 1995-601).]

Wt hout regard to whet her an unpublished opinion can establish a
standard when it is not considered a precedent under Fifth
Crcuit Rule 47.5.4, we see nothing in that case supporting
petitioner’s position under the facts and circunstances of this
case. The Court of Appeals for the Fifth Grcuit affirmed our

conclusions in Prudhomme that there was no reasonabl e cause for
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the taxpayers’ error (omtting inconme fromsale of their conpany
and not recognizing the omssion in a conplicated return) and
that the taxpayers did not act in good faith. The Court of
Appeal s di stingui shed cases in which the taxpayers were
unsophi sticated in regard to the taxable transactions. See

Prudhonme v. Conm ssioner, supra at 12 (distinguishing Streber v.

Conmi ssi oner, supra at 223, and Heasl ey v. Comm ssioner, 902 F.2d

380, 384-385 (5th Gir. 1990), revg. T.C Menp. 1988-408). W
reach the sanme concl usion here, essentially for the sane reasons.
In sunmary, we do not believe (1) that petitioner discussed
treatment of the sales with his preparer before filing the
return, (2) that there was reasonable cause for the error, or (3)

that he acted in good faith. To reflect the foregoing,

Deci sion will be entered

for respondent.




