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VASQUEZ, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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and this opinion shall not be treated as precedent for any other
case. The issue for decision is whether petitioners are |liable
for the 10-percent additional tax pursuant to section 72(t)(1)
for 2004.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine they filed
the petition, petitioners resided in Texas.

Alma R Carder (Ms. Carder) invested in a qualified
retirement plan with the Teacher Retirenment System of Texas
(retirement plan). 1In 2004 Ms. Carder wthdrew her bal ance from
the retirenment plan (the distribution). At the tine of the
distribution, Ms. Carder was 51 years old and Tommy Dal e Carder
(M. Carder) was 45 years ol d.

Ms. Carder received a Form 1099-R, Distributions From
Pensions, Annuities, Retirenent or Profit-Sharing Plans, |RAs,
| nsurance Contracts, etc., for 2004 reflecting the distribution.
Petitioners reported the distribution, but not any additional tax
due on the distribution, on their 2004 Federal income tax return.

During 2004, M. Carder was on active duty in the U S. Arny.
During this tinme he received orders to nove to Hawaii, and
petitioners pronptly noved from Texas to Hawaii. During 2004,

petitioners used the distribution to pay their unrei nbursed
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nmovi ng costs and their unreinbursed living costs (until they were
housed permanently) associated with relocating to Hawaii .

Di scussi on

Petitioners have neither clainmed nor shown that they
satisfied the requirenents of section 7491(a). Accordingly,
petitioners bear the burden of proof.? See Rule 142(a).

Section 72(t) provides for a 10-percent additional tax on
early distributions froma qualified retirenent plan. Ms.
Carder’s retirenment plan was a qualified retirenent plan.

The 10-percent additional tax does not apply to certain
distributions. See sec. 72(t)(2). Petitioners concede that they
do not fit within a statutory exception; however, they contend
that they should be excepted fromthe 10-percent additional tax
on account of the financial hardship inposed by M. Carder’s
mlitary service and related relocation. Although we are
synpathetic to petitioners’ plight, none of the exceptions set
forth in section 72(t)(2) apply in this case. Accordingly,
respondent’s determ nation i s sustained.

To reflect the foregoing,

Decision will be entered

for respondent.

2 Regardl ess of whether the sec. 72(t) additional tax is an
“addi tional anmount” for which respondent woul d have the burden of
production pursuant to sec. 7491(c), respondent has net that
burden. See MIner v. Comm ssioner, T.C. Meno. 2004-111 n. 2.




