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MVEMORANDUM OPI NI ON

VELLS, Judge: This matter is before the Court on
respondent’s notion to dismss for lack of prosecution pursuant
to Rule 123(b). Al section references are to the Internal
Revenue Code, as anended, and all Rule references are to the Tax

Court Rules of Practice and Procedure.
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Backgr ound

Petitioner did not file a 1999 Federal inconme tax return.
Consequently, on March 12, 2004, respondent mailed a notice of
deficiency for 1999 to petitioner’s |ast known address. 1In the
noti ce of deficiency, respondent determ ned a deficiency in
petitioner’s 1999 Federal inconme tax of $46,434, a section
6651(a)(1) failure-to-file addition to tax of $10,354.50, a
section 6651(a)(2) failure to pay addition to tax,! and a section
6654 estimated tax addition to tax of $2,229.95.

Petitioner tinely petitioned this Court for a
redeterm nation of the deficiency. At the tinme of filing the
petition, petitioner resided in North Chatham Mssachusetts.
The petition made the foll ow ng contentions:

| would |ike to have a redeterm nati on because the

forms | was sent have ne as single with no dependents,

| ammarried with 2 children. In 1999 | sent all ny

deductions & tax information to ny accountant. | am

willing to pay ny share, but the anount listed is nore
than | make in a year. Enclosed is a paynent towards

my 1999 taxes, so | can begin to pay sonething.

The Court’s notice setting case for trial and standi ng
pretrial order were served on Cctober 1, 2004, and this case was
cal endared for trial on March 7, 2005. In pertinent part, the

noti ce states:

The cal endar for that Session will be called at
10:00 A M on that date and both parties are expected

The amount of any addition to tax under sec. 6651(a)(2)
shal | be determ ned pursuant to sec. 6651(a)(2), (b), and (c).
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to be present at that tinme and be prepared to try the
case. YOUR FAI LURE TO APPEAR MAY RESULT I N DI SM SSAL
OF THE CASE AND ENTRY OF DECI SI ON AGAI NST YQU.

Your attention is called to the Court’s
requirenent that, if the case cannot be settled on a
mutual |y satisfactory basis, the parties, before trial,
nmust agree in witing to all facts and all docunents
about which there should be no di sagreenent.

Therefore, the parties should contact each ot her
pronmptly and cooperate fully so that the necessary
steps can be taken to conply with this requirenent.
YOUR FAI LURE TO COOPERATE MAY ALSO RESULT I N DI SM SSAL
OF THE CASE AND ENTRY OF DECI SI ON AGAI NST YQU.

The standing pretrial order states further:
The parties shall begin discussions as soon as

practicable for purposes of settlenent and/or
preparation of a stipulation of facts.

* * * * * * *

The Court may i npose appropriate sanctions,
i ncludi ng dism ssal, for any unexcused failure to
conply with this Order.

* * * * * * *

ORDERED that all parties shall be prepared for

trial at any tinme during the termof the trial session

unl ess a specific date has been previously set by the

court.

The instant case was referred for possible settlenent to
Appeals Oficer Tinmothy M Harrigan. Petitioner neither attended
a schedul ed settlement conference nor contacted the Appeals
O fice to reschedul e.

In a letter dated Decenber 20, 2004, respondent requested

information frompetitioner and advised petitioner that, if he

failed to respond or appear at trial, respondent would file a



- 4 -
nmotion to dismss, which could result in the Court’s hol ding
petitioner liable for the full amount of the deficiency plus
applicable additions to tax and interest. Receiving no response
to the letter of Decenber 20, 2004, respondent subsequently
called petitioner at the nunber petitioner provided and |left a
Voi ce nessage requesting that petitioner contact respondent.
Petitioner did not respond.

On January 26, 2005, respondent nmiled petitioner a

Branerton letter, see Branerton Corp. v. Conm ssioner, 61 T.C

691 (1974), requesting specific docunents frompetitioner and a
conference on February 1, 2005. The letter again advised
petitioner of the possibility of a dism ssal, nmaking petitioner
liable for the full deficiency plus additions and interest.
Petitioner neither attended the schedul ed conference nor
contacted respondent to reschedul e.

When the instant case was called for trial, there was no
appearance by or on behalf of petitioner. Counsel for respondent
appeared and presented oral argunents in support of the instant
notion to dism ss.

Di scussi on

The Court may dism ss a case at any tine and enter a
deci si on agai nst the taxpayer for failure properly to prosecute,
failure to conply with the Rules of the Court or any order of the

Court, or any cause the Court deens sufficient. Rule 123(b).



- 5.

The Court may dism ss a case for |lack of prosecution if the
t axpayer inexcusably fails to appear at trial and does not
otherwi se participate in the resolution of his claim |d.;

Rol l ercade, Inc. v. Comm ssioner, 97 T.C 113, 116-117 (1991).

We conclude that petitioner has failed to conply with this
Court’s Rules and orders and has failed properly to prosecute the
instant case. Petitioner failed to appear at trial. Petitioner
did not participate in the stipulation process. Petitioner has
not submtted any evidence in support of his petition. Neither
this Court nor respondent has had any contact with petitioner
since the petition was filed. Consequently, we wll grant
respondent’s notion to dismss for failure to prosecute.

Rul e 34(b)(4) requires that a petition in a deficiency
action shall contain “clear and conci se assignnents of each and
every error” that the taxpayer alleges the Conm ssioner conmtted
in the determnation of the deficiency and the additions to tax
in dispute. Rule 34(b)(5) further requires that the petition
shall contain clear and concise lettered statenents of the facts
upon whi ch the taxpayer bases the assignnents of error. Funk v.

Comm ssioner, 123 T.C 213, 215 (2004); Jarvis v. Conm Ssioner,

78 T.C. 646, 658 (1982). This Court deens the parties to concede
any issue, including additions to tax, not raised in the

pl eadi ngs. Rule 34(b)(4); Funk v. Conmm ssioner, supra at 215;

Jarvis v. Conmmi ssioner, supra at 658 n.19.
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The petition in the instant case did not contain any
specific allegations regarding any of the three additions to tax
or facts to support any such allegations. Therefore, these
i ssues are all deened conceded by petitioner, and respondent has
no burden of production under section 7491(c). See Funk v.

Conmi ssi oner, supra; Swain v. Conm ssioner, 118 T.C. 358, 363-364

(2002) .

Accordi ngly, respondent’s notion to dismss for failure
properly to prosecute wll be granted.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




