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VWHERRY, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code of 1986, as in effect for the year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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this opinion shall not be treated as precedent for any other case.

This case is before the Court on a petition for
redeterm nation of a deficiency for the taxable year 2001. The
i ssue for decision is whether petitioner is liable for a
deficiency attributable to the 10-percent additional tax under
section 72(t) for an early distribution froman enpl oyee stock
owner shi p pl an.

Backgr ound

Sonme of the facts have been stipulated by the parties. The
stipulations, with acconpanying exhibits, are incorporated herein
by this reference. At the tine the petition was filed petitioner
resi ded i n Spokane, Washi ngton.

Petitioner was born in 1947. Petitioner has been an
enpl oyee of Kaiser Al um num & Chem cal Corp., a.k.a. Kaiser
Al um num - Trentwood (Kai ser), since at |east 1985. 1n 1985 and
1986, Kaiser and the United Steelwrkers of Anerica (USWA) cane
to a | abor agreenent in which the USWA agreed that union nenbers
woul d gi ve up wages and benefits, which included vacati on,
medi cal , dental, and vision, in exchange for Kaiser Cunulative
(1985 Series A) Preferred Stock. On March 11, 1986, Kai ser
issued a notice entitled “PREFERENCE STOCKS | SSUED, CONTRI BUTED

TO EMPLOYEE STOCK PLANS’, which stated in pertinent part:
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Kai ser Al um num & Chem cal Corporation today announced

that, in accordance with previous commtnents, it has

i ssued 820, 425 shares of its Cunul ative (1985 Series A)
Preference Stock and contributed it to the Kaiser Al um num USVWA
(United Steelwrkers of Anerica) Enpl oyee Stock Ownership Pl an.
The plan was established | ast year as part of the | abor agreenent
negotiated with the USWA

This issue is not convertible to commpn stock and
t herefore does not dilute the value of common shares.
Al so, this issue of preferred stock cannot vote in the
current consent solicitation, and, while held in the
plan, wll not receive cash dividends until 1990 at the
earliest.[?

The Kai ser Al um num USWA Enpl oyee Stock Oanership Pl an
Summary provides the foll ow ng description of the plan:

THE PLAN AT A GLANCE

Briefly, here are the main features of the Plan:

All active hourly enployees (and those eligible
for recall or entitled to return to work) who were
covered by the Master Labor Agreenent on March 31,
1985, except those at the Bay M nette and Hal et hor pe
pl ants, automatically participate in the Plan.

Shares of Conpany Preference Stock (the “Stock”)
were allocated to your account in exchange for
sacrifices you made in pay and other fringe benefits
during the period April 1, 1985 through April 3, 1988.
No further contributions will be nade.

2A docunent entitled “KAI SER ALUM NUM - UWSA EMPLOYEE STOCK
OMERSHI P PLAN' states in pertinent part: “After an enployee is
in possession of his shares he receives a cunul ative annual
di vidend of $5 per share payable evenly over the year - on March
1, June 1, Septenber 1, and Decenber 1.” According to
petitioner’s testinony, no dividends or interest were paid on the
stock allocated to his account.
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You receive the shares in your account if you
retire, |leave the Conpany, die, or are laid off or il
| onger than six nonths.

You nmay be able to redeemthe Stock in cash from
t he Conpany at $50 per share through a separate
Redenption Trust, subject to sufficient funding.

You are not taxed when these contributions are
made to your account, and you may be eligible for
special tax treatnment when you receive a payout from
the Pl an.

* * * * *

FEDERAL | NCOVE TAX | NFORVATI ON

* * * * *

The val ue of your Stock (either pro rata
redenption, 100% stock distribution or distribution in
connection with a special election) is fully taxable in
the year the distribution is received unless you el ect
that the distribution be directly rolled over to any
| RA, the Savings Plan or another qualified plan or you
acconplish a rollover wwthin 60 days after you receive
a distribution.

* * * * *

OTHER FACTS ABOUT THE PLAN
* * * * *
Type of Plan, Plan Nunber

The Pl an has been designed to qualify as a stock
bonus plan. The Plan nunber is 055.

In 2001 petitioner withdrew $8,268 fromhis account with the
Kai ser Al um num Uni ted Steel workers of America Enpl oyee Stock
Omnership Plan (Kaiser USWA ESOP). He reported the w thdrawal as

pensi on incone on |ine 16b of his joint Form 1040, U. S
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I ndi vi dual I ncone Tax Return, for that year. Petitioner had not
attained the age of 59-1/2 in 2001. Petitioner did not roll over
his distribution into an individual retirenment account, savings
pl an, or other qualified plan.

Respondent mailed to petitioner and his wife, Laree M
Carlson, a notice of deficiency on March 23, 2005, in which
respondent determ ned a deficiency of $826.80. The deficiency
arose fromthe inposition of the 10-percent additional tax under
section 72(t). Petitioner filed a tinely petition with this
Court, which stated in pertinent part:

THE MONEY | RECElI VED FROM MY EMPLOYER ( KAl SER -

TRENTWOOD) WAS FOR CONCESSI ONS WE TOOK OF 4.50 PER

HOUR. TH'S WAS PUT | NTO PREFERRED A STOCK AND W\E

RECEI VED NO DI VI DENDS OR | NTEREST FROM THIS. THIS IS

NOTED ON THE CHECK STUB AS ORDI NARY | NCOVE AND WAS PAI D

AS E- STOCK

On Decenber 2, 2005, Appeals Oficer Beth Heritage
(Ms. Heritage) nailed to petitioner a letter in response to the
one petitioner had nailed to the Internal Revenue Service (IRS)
on Novenber 3, 2004. Ms. Heritage's letter stated in pertinent
part:

In the course of ny research | spoke to David Foster

fromUSWA (in general ternms - your nane was not

menti oned during our conversation), and he confirned

that the union never intended for the stock to [be]

part of a retirenent plan.

Unfortunately, | must | ook at how Kai ser accounted

for the stock payout, not the union’s intent in
negoti ating the plan. Kaiser structured the stock
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payout as an Enpl oyee Stock Omership Plan, or ESOP.
ESOPs are defined in Internal Revenue Code § 401 as a
‘Qualified Plan.” Because Qualified Plans receive
special tax treatnent, distributions fromthem are al so
subj ect to special rules.![d

* * * * *

While | understand that you were under the
i npression that this paynment was essentially for *back
pay,’ | cannot ignore the fact that the stock was held
ina Qalified Plan and thus the paynent you received
is classified as an early distribution.

Di scussi on

Contentions of the Parties

Petitioner contends that respondent should treat simlarly
situated taxpayers the sane. Petitioner clains that the Federal
income tax returns of other Kaiser USWA ESOP partici pants were
audited for their 2001 taxable years regarding w thdrawal s from
t he Kai ser USWA ESOP, and that at |east one of the audited
participants was found by the IRS to be not liable for the
section 72(t) additional tax. Petitioner presented at trial a

copy of a check and pay stub, dated March 1, 2001, for one of his

3The special rules include an exception to normal incone
realization rules which permtted the USWA nenbers to del ay
recognition of inconme as the result of Kaiser Cumul ative (1985
Series A) Preferred Stock allocations to their accounts until the
stock was distributed to them Even upon distribution, if the
stock was rolled over into a qualified plan, inconme recognition
m ght be further delayed. This avoided the possible need for
USWA nenbers to pay tax before they could sell the stock or
recei ve the cash needed to pay the tax.
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fell ow Kai ser USWA ESOP participants that treated the ESOP
wi t hdrawal as ordinary incone.*

Petitioner also presented a letter fromthe sane partici pant
to the IRS regarding the audit of his 2001 Federal incone tax
return. The letter states: “You say | didn't pay a penalty for
cashing out a retirenent programbefore | was 59 1/2 years of
age. The problemis that this fund | was paid fromwas for back
wages that | gave up between 1985-1988.” The letter goes on to
make many of the sanme argunments raised by petitioner. Petitioner
al so presented a closing notice fromthe IRS for that sane Kaiser
USWA ESOP participant that stated: “we were able to clear up the
di fferences between your records and your payers’ records. |If
you sent us a paynent based on our proposed changes, we w ||
refund it to you * * * |f you have already received a notice of
deficiency, you may disregard it.”

In regard to petitioner’s disparate treatnent argunent,
respondent contends that there are many statutory exceptions to
the inposition of the additional tax under section 72(t) and that

there are insufficient facts to ascertain that an exception did

“The check was for a total of $11,480.79. The pay stub
i ndicated that the distribution anount was $14, 305. 98, and that
$2,870.19 was withheld in Federal taxes. The pay stub further
i ndicated that the “TYPE OF DI STRI BUTI ON' was “EXMPT [ si C]
W THDRAWAL (1)".
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not apply to the other Kaiser USWA ESOP participant.® On the
basis of insufficient facts, respondent argues that it is
i npossi ble to determ ne whether the other Kaiser USWA ESOP
participant’s and petitioner’s situations are factually sim/lar.
Furt hernore, respondent contends that even if the other Kaiser
USWA ESOP participant’s situation was factually identical to
petitioner’s, respondent would not be estopped from determ ning
that a deficiency is due frompetitioner because “if respondent
made a m stake of law or fact in the other case, he is not
estopped fromcorrecting it in this case.”

Petitioner also contends that the allocation of Kaiser
Cumul ative (1985 Series A) Preferred stock was the repaynent of a
loan (i.e., the sacrifice of wages and benefits by USWA nenbers
to Kaiser was a loan that was to be repaid via the Kaiser

Cumul ative (1985 Series A) Preferred stock). Respondent counters

°The Court notes that respondent could have verified the
reason petitioner’s coworker received disparate treatnent,
i ncl udi ng whet her an exception pursuant to sec. 72(t) applied,
but did not do so. Petitioner credibly testified that an IRS
enpl oyee instructed petitioner to redact his coworker’s nanme and
Soci al Security nunmber fromall docunents that petitioner
submtted, and petitioner conplied. At trial, respondent argued
t hat because the nanme and Soci al Security nunber had been
redact ed, respondent could not determ ne who had potentially
recei ved di sparate treatnment and was therefore unable to | ook
intoit further. The IRS, and ultimately respondent, had in
their possession the docunents with the redacted information for
years, and could have asked petitioner to resubmt the docunents
w thout the pertinent information redacted. Petitioner was
willing to provide the nanme of his coworker, and did so at trial
as well as his coworker’s Social Security nunber.



- 9 -
that petitioner stipulated that he received a distribution froma
qual i fied stock option plan.

Petitioner further argues that he received periodic
paynents, which the Court interprets to nean that petitioner
contends that an exception to section 72(t) applies. Petitioner
clainms that starting in 1990 he received “periodic paynents”,
specifically testifying that for “the next few contracts [after
1986] we negotiated a little bit of paynent of this stock at a
time, what | call periodic paynents, now and then paynents.”
According to petitioner, these paynents continued through 2001.
Respondent objects to petitioner’s argunent on the grounds that
petitioner stipulated that none of the exceptions in section
72(t) was applicable.

Respondent cites Rule 91(e) and Jasi onowski v. Comm ssioner,

66 T.C. 312, 318 (1976), for the proposition that the stipulation
is a conclusive adm ssion by the parties which they cannot
contradi ct or change except in extraordinary circunstances.
Respondent argues that the stipulations conclusively establish
that the distribution was froma qualified enpl oyee stock option
pl an and was not subject to any statutory exception to the

i nposition of the additional tax under section 72(t).

1. Rul e 91(e)

Rul e 91(e) states that the Court will not allow a signatory

to a stipulation to qualify, change, or contradict the
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stipulation in whole or in part except where justice otherw se
requires. However, small tax cases, such as the instant case,
are conducted informally. See Rule 174(b) and (c). Respondent
asked petitioner to sign the stipulation of facts at the cal endar
call and insisted that petitioner should have no objection to the
stipulations as the attached exhibits were provi ded by
petitioner. Petitioner expressed concern that he did not have
“sufficient tinme to respond to the stipulation of fact” as he
received it days before the cal endar call and was unable to
discuss its contents with respondent. Petitioner appeared
confused regarding the difference between respondent’s pretri al
menor andum and the stipulation of facts. Erring on the side of
informality, the Court will exam ne petitioner’s clains on their
nmerits despite petitioner’s contrary stipulations, as petitioner
did not appear to fully conprehend the stipulation of facts or
its significance.

[11. Section 72(t)

A. I ntroduction

| f a taxpayer receives a distribution froma “qualified
retirement plan”, the taxpayer will be subject to an additional
10- percent tax on the anount of the distribution unless an
exception enunerated in section 72(t)(2) is applicable. Pursuant
to section 4974(c), a “qualified retirenent plan” is

(1) a plan described in section 401(a) which
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i ncludes a trust exenpt fromtax under section 501(a),

(2) an annuity plan described in section
403(a),

(3) an annuity contract described in section
403(b),

(4) an individual retirement account
described in section 408(a), or

(5) an individual retirenment annuity
described in section 408(b).

Such termincludes any plan, contract, account, or annuity
whi ch, at any tinme, has been determ ned by the Secretary to
be such a plan, contract, account, or annuity.

Pursuant to section 401(a), a “qualified trust” includes “A
trust created or organized in the United States and form ng part
of a stock bonus, pension, or profit-sharing plan of an enpl oyer
for the exclusive benefit of his enployees or their
beneficiaries”. An “enpl oyee stock ownership plan” (ESOP)

i ncl udes a stock bonus plan which invests primarily in qualifying
enpl oyer securities and neets the requirenents of section 401(a).
Sec. 4975(e) (7).

The Kaiser USWA ESOP is a qualified stock bonus plan, see
t he Kai ser Al um num USWA Enpl oyee Stock Ownership Plan Summary,
supra, and thus is a “qualified retirenment plan” pursuant to
section 72(t).

B. Exceptions

Section 72(t)(2) provides:



- 12 -
Except as provided in paragraphs (3) and (4), paragraph
(1) [which inposes the 10-percent additional tax] shal
not apply to any of the follow ng distributions:
(A) I'n general.--Distributions which are--
(1) made on or after the date on which the

enpl oyee attains age 59 1/ 2,

(1i) made to a beneficiary (or to the estate
of the enployee) on or after the death of the enployee,

(ii1) attributable to the enpl oyee’ s bei ng
di sabled within the meani ng of subsection (m(7),

(i1v) part of a series of substantially equal
periodi c paynents (not |ess frequently than annually)
made for the life (or |ife expectancy) of the enpl oyee
or the joint lives (or joint life expectancies) of such
enpl oyee and his desi gnated beneficiary,

(v) made to an enpl oyee after separation from
service after attai nnent of age 55,

(vi) dividends paid with respect to stock of
a corporation which are described in section 404(k), or

(vii) made on account of a |evy under section
6331 on the qualified retirenment plan.

Petitioner alleges that he received periodic paynents and
that such distributions are excepted fromthe section 72(t)
additional tax if the paynents are substantially equal and nade
at least annually for petitioner’s life (or |life expectancy), or
the joint lives (or life expectancies) of petitioner and his
desi gnated beneficiary. Sec. 72(t)(2)(A(iv). Petitioner did
not present any evidence to substantiate his claimother than his

uncorroborated testinony. There is no evidence regarding the
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dol | ar amount or timng of distributions, if any, outside of the
2001 taxable year. Petitioner’s uncorroborated testinony and
bare assertions on brief, standing w thout other adm ssible
evi dence, cannot serve to establish that he received periodic
annual paynents for his life or |life expectancy or for the joint
lives of hinmself and his designated beneficiary. See Rule
143(b). The Court concludes that the exception enunerated in
section 72(t)(2)(A(iv) is not applicable here.
V. Loan

Petitioner argues that the distribution he received in 2001
fromthe Kai ser USWA ESOP was the repaynent of a loan. A
transfer of noney wll be characterized as a | oan for Federal
i ncone tax purposes where “at the tinme the funds were
transferred, [there was] an unconditional obligation on the part
of the transferee to repay the noney, and an unconditi onal
intention on the part of the transferor to secure repaynent.”

Haag v. Conm ssioner, 88 T.C. 604, 616 (1987), affd. w thout

publ i shed opinion 855 F.2d 855 (8th Cir. 1988). |In other words,
the parties nmust intend to create bona fide debt. “The intention
of the parties relates not so nmuch to what the transaction is
called, or even what formit takes, as it does to an actual

intent that noney advanced will be repaid.” Berthold v.

Comm ssi oner, 404 F.2d 119, 122 (6th Cr. 1968), affg. T.C. Meno.
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1967-102; see Livernois Trust v. Conm ssioner, 433 F.2d 879, 882

(6th CGr. 1970), affg. T.C. Meno. 1969-111

Because direct evidence of a taxpayer’s state of mnd is not
general ly avail able, courts have focused on certain objective
factors to determ ne whether a bona fide |oan exists: (1) The
exi stence or nonexistence of a debt instrument; (2) provisions
for security, interest paynents, and a fixed repaynent date;
(3) whether the parties’ records, if any, reflect the transaction
as a loan; (4) the source of repaynent and the ability to repay;
(5) the relationship of the parties; (6) whether any repaynents
have been nmade; (7) whether a demand for repaynent has been nade;
and (8) failure to pay on the due date or to seek a postponenent.

See Smth v. Conmm ssioner, 370 F.2d 178, 180 (6th Cr. 1966),

affg. T.C. Meno. 1964-278; Haag v. Conmi ssioner, supra at 616

n. 6.
The af orenenti oned factors are not exclusive, and no one

factor is dispositive. See John Kelley Co. v. Conm ssioner, 326

U S 521, 530 (1946); Smth v. Conm ssioner, supra. The factors

are sinply objective criteria helpful to the Court in analyzing

all relevant facts and circunst ances. Geftman v. Commi SSi oner

T.C. Meno. 1996-447, revd. in part on other grounds 154 F. 3d 61
(3d Cir. 1998). The ultimate question remains whether “there
[was] a genuine intention to create a debt, with a reasonable

expectation of repaynent, and did that intention conport with the
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economc reality of creating a debtor-creditor relationship”.

Litton Bus. Sys., Inc. v. Comm ssioner, 61 T.C. 367, 377 (1973).

Petitioner nust prove that a bona fide debt was created and that
the distribution he received in 2001 fromthe Kai ser USWA ESCP
was the repaynent of a loan. See Rule 142(a); see al so sec.
7491(a).

There is evidence that USWA nenbers believed that their
sacrifice of wages and benefits was a loan to Kaiser. Richard
Wllianms (M. WIllians), a witness called by petitioner at trial,
testified that it was not the intention of USWA to create a
qualified stock option plan, but rather to create a formof |oan.
However, M. WIllianms further testified that the end result was
the creation of a qualified stock option plan by Kaiser. In her
Decenber 2, 2005, letter to petitioner Ms. Heritage acknow edged
that USWA “never intended for the stock to [be] part of a
retirement plan.” While Ms. Heritage's letter and the testinony
of petitioner and M. WIllianms all indicate that USWA nenbers
believed they were nmaking a |l oan to Kaiser, there is no evidence
i ndi cating that Kaiser intended to create a | oan.

Furthernore, there is no debt instrunent reflecting the
exi stence of a loan. There were no provisions nmade for security,
interest, or a fixed repaynent date. The parties’ records do not
make any reference to a |l oan; rather, the Kaiser A um num USWA

Enpl oyee Stock Omnership Plan Summary and ot her docunents state
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that the Kai ser USWA ESOP was designed to qualify as a stock
bonus plan. After weighing all the factors, the Court concl udes
that the distribution petitioner received fromthe Kai ser USWA
ESCOP in 2001 was not the repaynent of a | oan.

V. Equi t abl e Est oppel

Petitioner’s position regarding the disparate treatnent of
Kai ser USWA ESCP participants by the IRSis in the nature of an
argunent for equitable estoppel. “Equitable estoppel is a
judicial doctrine that ‘precludes a party fromdenying his own
acts or representations which induced another to act to his

detrinent.”” Hofstetter v. Conm ssioner, 98 T.C. 695, 700 (1992)

(quoting Graff v. Comm ssioner, 74 T.C 743, 761 (1980), affd.

673 F.2d 784 (5th Cr. 1982)).

It is well settled, however, that the Comm ssioner cannot be
estopped fromcorrecting a m stake of |aw, even where a taxpayer
may have relied to his detrinent on that m stake. D xon v.

United States, 381 U S. 68, 72-73 (1965); Auto. Club of Mch. v.

Commi ssioner, 353 U.S. 180, 183-184 (1957); see also Massaglia V.

Conm ssi oner, 286 F.2d 258, 262 (10th Cr. 1961), affg. 33 T.C

379 (1959); Zuanich v. Conm ssioner, 77 T.C. 428, 432-433 (1981).

An exception exists only in the rare case where a taxpayer can

prove he or she woul d suffer an unconsci onable injury because of
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that reliance.® Manocchio v. Comm ssioner, 78 T.C. 989, 1001

(1982), affd. 710 F.2d 1400 (9th Cr. 1983). Moreover, “the
doctrine of equitable estoppel is applied against the Governnent

‘wth the utnbpst caution and restraint.’” Kronish v.

Conmm ssioner, 90 T.C. 684, 695 (1988) (quoting Boulez v.

Commi ssioner, 76 T.C 209, 214-215 (1981), affd. 810 F.2d 209

(D.C. Cr. 1987)).

In addition to the traditional elenents of equitable
estoppel, the Court of Appeals for the Ninth Grcuit, to which an
appeal in this case would lie but for section 7463(b), requires
the party seeking to apply the doctrine against the Governnent to

prove affirmative m sconduct. Purcell v. United States, 1 F.3d

932, 939 (9th Gr. 1993). The aggrieved party nust prove

““affirmati ve m sconduct goi ng beyond nere negligence,’” and
“even then, ‘estoppel wll only apply where the governnent’s
wrongful act will cause a serious injustice, and the public’s

interest wll not suffer undue damage by inposition of the

5This Court has also held that the Comm ssioner nmay not take
a position in litigation contrary to the Conm ssioner’s published
public guidance in the formof a revenue ruling. See Rauenhor st
v. Comm ssioner, 119 T.C. 157, 183 (2002). That situation is
quite different fromthe actions of individual enployees,
i ncludi ng revenue agents, whose actions are not subject to the
nati onal office |evel review or scrutiny that published rulings
are accorded.
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l[tability.”” Purer v. United States, 872 F.2d 277, 278 (9th G

1989) (quoting Wagner v. Dir., Fed. Energency Mint. Agency, 847

F.2d 515, 519 (9th Cr. 1988)). Affirmative m sconduct requires
“‘ongoing active msrepresentations’ or a ‘pervasive pattern of
fal se prom ses’ as opposed to an isolated act of providing

msinformation.” Purcell v. United States, supra at 940.

Petitioner has not nmet the requirenents for equitable
estoppel. It appears that petitioner relied on his coworkers’
representations that they were not subject to the section 72(t)
additional tax, not on any representations by respondent.

Whet her or not sonme simlarly situated taxpayers received

i nappropriately lenient or favorable tax treatnment, this Court
has no authority to grant such treatnment to petitioner and nust
enforce the tax laws as witten.

VI . Concl usion

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, the Court concludes that they are neritless, noot, or
irrel evant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




