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KROUPA, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
effect at the time the petition was filed. Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

IAIl section references are to the Internal Revenue Code in
effect for the year at issue, unless otherw se indicated.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a $15,041 deficiency in petitioner’s
Federal incone tax for 2006 and a $3, 008 accuracy-rel ated penalty
under section 6662(a). After concessions, we are left to decide
whet her petitioner had ganbling | osses in excess of those allowed
in the deficiency notice. W find that he did.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts, the supplenental stipulation of facts,
and their acconpanying exhibits are incorporated by this
reference. Petitioner resided in California at the tinme he filed
t he petition.

Petitioner was a professional ganbler who had been betting
on horses for over 20 years. Petitioner carefully preserved each
day’s losing tickets inside that day’s racing programas well as
W2Gs. Petitioner then recorded the total anounts of |osses and
w nnings on the front of the programat the end of the day.
Finally he taped the prograns shut, sealing the tickets inside.
Petitioner kept accurate contenporaneous records. Petitioner
| earned to keep accurate records after the Internal Revenue
Service (IRS) audited his return for an earlier year and he

recei ved a no-change letter
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Petitioner ganbled every day that the ponies ran. Wen he
won, he would often “reinvest” those w nnings, |osing nmuch or al
of what he had won. Petitioner did not own a home or a car in
2006. He rented an apartnent with a friend for 34 years and
often received help fromhis five grown children in paying his
bills.

Petitioner provided all of his daily progranms and tax
records for 2006 to his return preparer. The return preparer
made several mathematical and conputational errors on
petitioner’s tax return for 2006. The return preparer
incorrectly reported petitioner’s ganbling inconme and item zed
deductions, including his ganbling | osses. The return preparer
never returned petitioner’s records for 2006 despite petitioner’s
repeated requests. He has not yet been able to contact or |ocate
the return preparer, who provided no forwarding information when
he left the area.

Respondent received information fromthird-party ganbling
establi shnments reporting that they had collectively paid
petitioner $329,527 in 2006, which is $70,883 nore than
petitioner reported. Respondent did not disallowin the
deficiency notice any of the ganbling | osses petitioner clained

on the return for 2006. Petitioner tinely filed a petition.
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Di scussi on

We nust deci de whether petitioner is entitled to deduct
ganbling losses in addition to those reported on the return for
2006. W begin with petitioner’s ganbling incone. G oss incone
includes all income fromwhatever source derived. Sec. 61(a).

Ganbling w nnings are includable in gross incone. See Lyszkowski

v. Comm ssioner, T.C Meno. 1995-235, affd. w thout published

opinion 79 F.3d 1138 (3d Cir. 1996). Petitioner concedes that
his preparer incorrectly reported his ganbling incone. He
contends, however, that his return preparer also incorrectly
reported his ganbling | osses and that these | osses were
sufficient to offset the unreported ganbling incone. Respondent
argues that petitioner may not deduct any additional |osses
because petitioner |acks any records. W disagree.

A taxpayer is entitled to deduct unconpensated | osses during
a given tax year. Sec. 165(a). Ganbling | osses are allowed only
to the extent of ganbling gains. Sec. 165(d). A taxpayer nust
prove ganbling | osses sustained during the taxable year to be

entitled to a deduction. Mack v. Conmm ssioner, 429 F.2d 182 (6th

Cr. 1970), affg. T.C. Meno. 1969-26; Briseno v. Conm SsSioner,

T.C. Meno. 2009-67. \Were, as here, records are | ost, taxpayers
are not entirely without a remedy. This Court may all ow a
reasonabl e anmount of deductible | osses based on an estinate if

t he taxpayer has no records to prove the actual anmount of the
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deduction. GCohan v. Comm ssioner, 39 F.2d 540, 544 (2d G

1930); Briseno v. Conm ssioner, supra. W have done so where we

have been satisfied that a taxpayer has incurred unsubstanti ated

ganbling | osses. See Drews v. Conmi ssioner, 25 T.C 1354 (1956).

This is a purely factual issue to be decided upon the facts and

ci rcunst ances of each case. Geen v. Conmnissioner, 66 T.C. 538,

544 (1976); Fogel v. Conmm ssioner, T.C Meno. 1955-186, affd. per

curiam 237 F.2d 917 (6th Cr. 1956).

Petitioner habitually kept adequate records of his ganbling
| osses. He kept the losing tickets and the W2Gs and woul d t ape
the daily booklet shut each day. H's return preparer entered the
records for 2006 incorrectly and then failed to return themto
petitioner. W are therefore unable to determ ne the exact
anount of petitioner’s ganbling | osses because of the m ssing
records. In these circunstances, we nmay nmake as cl ose an

approxi mation of the | osses as we can. Cohan v. Conm ssioner,

supra at 544; Doffin v. Conmm ssioner, T.C Meno. 1991-114.

Petitioner was a conpul sive ganbl er who ganbl ed every day
possible. W are confident after hearing his testinony that
petitioner placed as many | osing bets as he did w nning ones.
When he did win, he would place nore bets, |osing nost of what he
had won. Petitioner did not own a hone or a car. He did not
live a lavish lifestyle. Instead, he often depended on his grown

children for help in paying his bills. W are convinced that
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petitioner sustained unreported ganbling |osses that were
sufficient to offset his unreported ganbling incone for 2006
Petitioner’s credi ble and convincing testinony regardi ng the
extent of his ganbling | osses, together with the other evidence,
provides a sufficient basis for this decision. See, e.g., Drews

v. Conmm ssioner, supra. W therefore conclude that petitioner is

not liable for a deficiency in tax for 2006. Accordingly, we
al so conclude that petitioner is not liable for an accuracy-
rel ated penalty under section 6662(a).

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

for petitioner.




