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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Pursuant to section 6330(d)(1),! petitioner
seeks review of respondent’s determ nation to proceed with a |evy

to collect unpaid inconme tax for petitioner’s 1998 taxable year.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended.
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FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by this reference. Petitioner resided in
California when he filed the petition.

On Novenber 3, 2002, respondent issued petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
Wth respect to unpaid incone taxes for 1998. Petitioner tinely
submtted a request for a hearing, in which he contended that he
was not liable for the tax, that no notice of deficiency had been
sent, and that an inproper assessnent had been nade.

Respondent’ s Appeals O fice sent petitioner a letter on
June 12, 2003, scheduling a face-to-face conference for July 2,
2003. In the letter, the Appeals officer infornmed petitioner
t hat she woul d not consider challenges to the underlying tax
l[tability in connection with petitioner’s hearing because she had
determ ned that petitioner had received a notice of deficiency
with respect to 1998 and had failed to petition the Tax Court.
The Appeals officer further informed petitioner that he woul d not
be allowed to make an audi o or stenographic recording of his
face-to-face conference.

The Appeal s officer exam ned petitioner’s admnistrative
file. According to the Appeals officer’s contenporaneous

handwitten notes and her entries in the case activity record,
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the admnistrative file contai ned copies of a notice of
deficiency for 1998 dated January 24, 2002, addressed to
petitioner at 7107 Broadway, Unit 333, Lenon Gove, California
91945 (the Lenon Grove address) and at P.O Box 444, Jacunba,
California 91934-0444 (the Jacunba address), as well as an
original of the notice of deficiency sent to the Jacunba address.
The original notice of deficiency addressed to the Jacunba
address had its mailing envel ope attached, which bore U S. Postal
Service (USPS) markings indicating that it had been returned
uncl aimed after three notifications were made on January 25,
February 8, and February 18, 2002.

Petitioner requested that his conference be postponed, and
the Appeals officer rescheduled it for August 4, 2003.
Petitioner advised the Appeals officer of the Tax Court Opinion

in Keene v. Comm ssioner, 121 T.C. 8 (2003), and informed the

Appeal s officer of his intention to bring a court reporter to his
conference. The Appeals officer advised petitioner that the
Appeal s Ofice was aware of Keene but had not changed its policy
and that recording of petitioner’s conference would not be
permtted.

Petitioner, acconpanied by a witness but not a court
reporter, appeared for the schedul ed conference on August 4,
2003. At the conference, petitioner submtted to the Appeals

officer a copy of his Individual Master File (IMF) and a five-
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page list of “relevant issues” related to the proposed collection
action (agenda). The agenda st at ed:
Rel evant | ssues:
| am di sputing several material facts in regards to ny tax
l[iability, errors on ny official transcript, the
appropri ateness of the determ nation and collection actions
and the 6702 penalty. * * *

Below is why |I believe ny transcript and the resulting
assessnment is defective and prejudicial. * * *

The agenda then outlined why petitioner believed the assessnent
of his 1998 liability was defective and prejudicial. Petitioner
contended in the agenda that he should be allowed to challenge
the underlying liability. He maintained that he was entitled to
do so because of the presence or absence of certain codes in his
| M= or because of respondent’s failure to provide himwth
detail ed expl anations of these codes. Specifically, the agenda
stated that an “SCS-1" code on petitioner’s | M indicated that
two taxpayers were using the sanme Social Security nunber, that a
“VAL-1" code indicated that his Social Security nunber could be
“permanently invalid” for the taxpayer using it, that the absence
of a “TC 494” code indicated that no notice of deficiency had
been issued to petitioner, and that several other codes on
petitioner’s I MF had simlar neanings, all of which petitioner
cont ended made the assessnent invalid. Petitioner also argued

that he was entitled to record the conference.



- 5.

Shortly after the conference, petitioner sent several
letters to respondent’s Appeals O fice. Petitioner's letters
included witten statenents, styled as affidavits, executed by
petitioner and by the witness petitioner had brought to the
conference. The statenents reflected petitioner’s and the
W tness’ s accounts of what had transpired at the conference.

Bot h described the conference in detail and stated that
petitioner attenpted to raise various points relating to his I M
and the presence or absence of certain code entries thereon,

whi ch were substantially identical to the argunents listed in the
agenda petitioner submtted at the conference. The Appeals

of ficer also recorded her account of what had occurred at the
hearing in her case activity records. The case activity records
i kewi se record that petitioner argued that proper admnistrative
procedures had not been net, that the notice of deficiency was
invalid, and that the presence or absence of various codes on his
| M= established the foregoing.

The Appeal s officer subsequently issued petitioner a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 (notice of determ nation) sustaining the
proposed | evy. The notice of determ nation reasoned that
petitioner’s challenge to the underlying liability was not
permtted because (1) petitioner failed to claimthe notice of

deficiency mailed to himat the Jacunba address (described in the
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notice of determnation as P.O Box “144”), the notice of
deficiency having been returned to the Internal Revenue Service
w th USPS markings indicating three notifications to petitioner,
and (2) there was no indication that the notice of deficiency
mailed to petitioner at the Lenon G ove address had been
returned, which created a presunption that petitioner received
it. The notice of determ nation stated that petitioner had asked
to record his hearing and was deni ed perm ssion, that petitioner
had rai sed several points to the effect that the codes on his I M
indicated that his tax was incorrectly assessed, and that the
Appeal s officer had verified that all assessnents were properly
made by consulting a Form 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters, for petitioner’s 1998
taxable year. Finally, the notice of determ nation stated that
the Appeals officer had determ ned that the proposed | evy
bal anced the interests of efficient collection of taxes with
petitioner’s legitimte concern that any collection action be no
nore intrusive than necessary.

Petitioner filed a tinely petition seeking review of the
determ nation

OPI NI ON

Petitioner contends that he should have been permtted to

chal l enge his underlying tax liability for 1998 during his

heari ng and that respondent’s Appeals officer abused her
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discretion in determning that the proposed |evy should be
sust ai ned.

| . Backgr ound

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of any person |liable for taxes
(taxpayer) who fails to pay those taxes after notice and demand
for paynent is made. Section 6331(d) provides that the | evy
aut hori zed by section 6331(a) may be nade with respect to any
unpaid tax only if the Secretary has given witten notice to the
t axpayer 30 days before levy. Section 6330(a) further requires
that the notice advise the taxpayer of the anount of the unpaid
tax and of the taxpayer’s right to a hearing.

If a hearing is requested, the hearing is to be conducted by
an officer or enployee of the Comm ssioner’s Appeals Ofice with
no prior involvenent with respect to the unpaid tax at issue.

Sec. 6330(b)(1), (3). The Appeals officer shall at the hearing
obtain verification that the requirenents of any applicable |aw
or admnistrative procedure have been net. Sec. 6330(c)(1l). The
t axpayer may raise at the hearing “any relevant issue relating to
the unpaid tax or the proposed levy”. Sec. 6330(c)(2)(A). The
t axpayer may al so rai se challenges to the existence or anmount of
the underlying tax liability at the hearing if the taxpayer did

not receive a statutory notice of deficiency with respect to the
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underlying tax liability or did not otherw se have an opportunity
to dispute that liability. Sec. 6330(c)(2)(B)

At the conclusion of the hearing, the Appeals officer nust
determ ne whet her and how to proceed wth collection and shal
take into account (1) the verification that the requirenents of
any applicable |aw or adm ni strative procedure have been net; (2)
the rel evant issues raised by the taxpayer; (3) challenges to the
underlying tax liability by the taxpayer, where permtted; and
(4) whether any proposed collection action bal ances the need for
the efficient collection of taxes with the legitinmte concern of
the taxpayer that the collection action be no nore intrusive than
necessary. Sec. 6330(c)(3).

Wth respect to determ nations nmade before Cctober 17,

2006, 2 we have jurisdiction to review the Appeals Ofice's

determ nati on where we have jurisdiction over the type of tax

involved in the case. Sec. 6330(d)(1)(A); see lannone v.

Commi ssioner, 122 T.C. 287, 290 (2004). Cenerally, we may

consider only those issues that the taxpayer raised during the
section 6330 hearing. See sec. 301.6330-1(f)(2), Q&A-F5, Proced.

& Adm n. Regs.; see also Ganelli v. Conmm ssioner, 129 T.C 107

(2007); Magana v. Conmm ssioner, 118 T.C. 488, 493 (2002).

2Pursuant to the Pension Protection Act of 2006, Pub. L.
109- 280, sec. 855, 120 Stat. 1019, this Court has excl usive
jurisdiction to review determ nations under sec. 6330, effective
for determnations nmade after the date which is 60 days after the
Aug. 17, 2006, date of enactnent, or Cct. 16, 2006.
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However, the Appeals officer’s mandated verification under
section 6330(c)(1) that the requirenents of any applicable | aw or
adm ni strative procedure have been net is subject to review
wi thout regard to a challenge by the taxpayer at the hearing.

Hoyle v. Comm ssioner, 131 T.C. __ (2008). \Where it is properly

at issue, we reviewthe underlying tax liability de novo. E.g.,

Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000). \Were the

underlying tax liability is not properly at issue, we reviewthe
Appeal s officer’s determ nation of collection issues for abuse of
discretion. |d. at 182. Wether an abuse of discretion has
occurred depends upon whet her the exercise of discretion was
arbitrary, capricious, or wthout sound basis in fact or |aw

See Trout v. Commi ssioner, 131 T.C. _ , _ (2008) (slip op. at

10); Wodral v. Conmm ssioner, 112 T.C 19, 23 (1999).

1. Petitioner’s Argunents

Petitioner argues that the Appeals officer erred in refusing
to allow petitioner to challenge the underlying liability for
1998, including a penalty under section 6702(a), because,
petitioner clainms, he did not receive a notice of deficiency for
1998. Petitioner further argues that the Appeals officer abused
her discretion by refusing to permt petitioner to record the
hearing. Petitioner also nmaintains that he raised other issues
at the hearing, including spousal defenses, collection

alternatives, and interest abatenent, which the Appeals officer
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inproperly failed to consider in her determnation. Finally,
petitioner argues that the Appeals officer failed to verify that
the requirenments of applicable |aw or adm nistrative procedure
were net.

A. Chal l enges to the Underlving Tax Liability

Petitioner contends that he should have been permtted to
chal l enge the underlying tax liability for 1998 in connection
with the hearing because he did not receive a notice of
deficiency for 1998. Respondent contends that petitioner was
precl uded under section 6330(c)(2)(B) fromchallenging the
underlying liability because petitioner either received a notice
of deficiency or deliberately refused delivery. The Court’s
determ nation of whether a taxpayer has received a notice of
deficiency so as to preclude a challenge to the underlying tax
liability under section 6330(c)(2)(B) is made “On the

preponderance of the evidence”. Sego v. Conm ssioner, 114 T.C

604, 611 (2000); see also Figler v. Conmm ssioner, T.C Meno.

2005- 230.

The preclusion of a challenge to the underlying liability
pursuant to section 6330(c)(2)(B) generally requires actual
recei pt of the notice of deficiency by the taxpayer. See Sego V.

Conmmi ssi oner, supra at 610-611; see also Sapp v. Comm ssioner,

T.C. Meno. 2006-104; Calderone v. Conm ssioner, T.C. Mnob. 2004-

240; Tatumv. Conm ssioner, T.C. Menp. 2003-115. However, where
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list (USPS Form 3877)

recording that a notice of deficiency was sent by certified mail,

t he presunption of official

presunption that the notice was mail ed and that
or offered for delivery at the address to which it was sent.

t he absence of clear evidence to the contrary,

notice wll be presuned.

Zenco Enqgg. Corp. V.

See Sego V.

Conmi ssi oner,

regularity creates a strong

it was delivered
I n
recei pt of the

Conmi ssi oner, supra at 611;

75 T.C. 318, 323 (1980), affd.

wi t hout published opinion 673 F.2d 1332 (7th Gr.

United States v.

States v. Ahrens,

taxpayer’s self-serving claimthat he did not

deficiency, standing al one,
the presunption of official

Conmi ssi oner, supra at 611;

Zolla, 724 F.2d 808, 810 (9th Grr.
530 F.2d 781,

1981); see al so

1984); United

784-786 (8th Gir. 1976). The

receive a notice of
is generally insufficient to rebut
regularity. See Sego v.

Figler v. Commni ssi oner, supra. I n

addi tion, a taxpayer cannot defeat actual receipt by deliberately
refusing delivery. Sego v. Conm ssioner, supra at 610-611; Stein
v. Comm ssioner, T.C Meno. 2004-124; Carey v. Conmm ssioner, T.C

Meno. 2002-209.

At trial
fromhis records that
deficiency at the U S. Post
on January 24, 2002,

for the taxable year 1998,

respondent offered into evidence a USPS Form 3877

lists certified mailings of notices of

O fice in Laguna Niguel, California,

including two notices mailed to petitioner

one to the Jacunba address (at P.QO
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Box 444) and one to the Lenbn Grove address.® Respondent al so
offered petitioner’s letter of Decenber 18, 2001, to the
Secretary of the Treasury concerning the exam nati on of
petitioner’s 1998 return and the exam ning agent’s decision to
issue a notice of deficiency. Attached to that letter was a
Decenber 14, 2001, letter to petitioner fromthe exam ni ng agent
advising petitioner that a statutory notice of deficiency would
be issued for 1998 and confirm ng petitioner’s request that his
address be changed to the Lenon G ove address.*

The Appeal s officer who conducted petitioner’s hearing
testified that she reviewed petitioner’s admnistrative file for
1998 in connection with his hearing request. According to the
Appeal s officer, the admnistrative file contained copies of
duplicate notices of deficiency for petitioner’s 1998 taxable
year issued on January 24, 2002, one addressed to petitioner at
t he Jacunba address and anot her addressed to petitioner at the
Lenon G ove address. The original of the notice of deficiency

sent to the Jacunba address was also in the file, having been

S\We deferred ruling on petitioner’s objection to the
adm ssion of the certified mail list at trial, allowng the
parties to address the issue further on brief. Petitioner failed
to file a posttrial brief. W conclude that the mail list is
adm ssi bl e under Fed. R Evid. 803(6) and 902(11). Petitioner
was given a copy of the mail list (and acconpanyi ng decl arati on)
in advance of trial and had a fair opportunity to challenge them

“The Dec. 14, 2001, letter gave the city in the Lemon G ove
address as San Di ego, but the ZIP code was the sane as that used
for Lenon G ove.
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returned by the USPS as uncl aimed. The envelope with this
original contained USPS notations indicating that delivery had
been attenpted three tinmes, on January 25, February 8, and
February 18, 2002. The foregoing testinony was corroborated by
the Appeals officer’s handwitten notes nmade when she revi ewed
the admnistrative file and by her typed notations in the case
activity record nade at about the sane tine.

Soneti me between the issuance of the notice of determ nation
and the trial in this case, respondent |ost or m splaced
petitioner’'s admnistrative file for 1998.° As a consequence,

t he aforenmentioned copies and original of the notices of
deficiency are not in the record. Nonetheless, in appropriate
ci rcunstances a USPS Form 3877 is sufficient to show that a
notice of deficiency was sent and delivered, where the evidence

to the contrary is insubstantial. See United States v. Zolla,

supra; Seqo v. Conm ssioner, supra; Figler v. Commi ssioner,

supra. The Appeals officer’s testinony, fully corroborated by
cont enpor aneous notes, persuades us that a notice of deficiency
in final formexisted. This evidence distinguishes this case

fromPietanza v. Conmmi ssioner, 92 T.C. 729 (1989), affd. wthout

publ i shed opinion 935 F.2d 1282 (3d Cr. 1991), and Butti V.

°The Appeals officer’s handwitten notes and the case
activity record pertaining to petitioner’s hearing request were
part of a “collection due process” file maintai ned by
respondent’s Appeals Ofice that was not a part of petitioner’s
admnistrative file that was | ost.
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Commi ssioner, T.C Menp. 2008-82, where the taxpayers’

adm nistrative files had been | ost and the Conm ssioner’s
evi dence did not establish that notices of deficiency ever
exi st ed.

The evidence that petitioner has adduced in contravention of
the presunption of official regularity is unpersuasive. He
contends that no notice of deficiency for 1998 was issued to him
because his | M- does not contain the code entry “TC 494", which
indicates that a statutory notice of deficiency has been issued.
The Appeals officer, while acknow edging that a TC 494 entry so
i ndi cates, nonetheless testified that such an entry is not
mandat ory and that she rarely sees one.®

Petitioner makes much of the fact that the notice of
determ nati on descri bed the Jacunba address as “P. O Box 141"
when the correct address was “P. O Box 444”. The Appeals officer
testified that the notice of determnation nerely had a
t ypographi cal error and that the notice of deficiency she
exam ned contained the correct address. The docunentary evi dence

supports the Appeals officer’s position. Her testinony is

W& note in this regard that the Internal Revenue Manual
(I'RM) describes circunmstances under which a statutory notice of
deficiency wll be issued without entry of code TC 494 on the
t axpayer’s transcript of account. See IRM pt. 2.4.35.1(4) (Jan
1, 2009); see also Wley v. United States, 77 AFTR 2d 640, 96-1
USTC par. 50,089 (S.D. Ohio 1995) (citing instances where notices
of deficiency are issued without entry of a TC 494 code on the
t axpayer’s transcript of account), affd. w thout published
opinion 108 F. 3d 1378 (6th Cr. 1997).
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corroborated by her contenporaneous notes, which describe the
address on the notice of deficiency she exam ned as “P. O Box
444" | and the USPS Form 3877 records the notice of deficiency as
having been mailed to “P. O Box 444".

Petitioner stipulated that he nmaintained a post office box
as noted at the Jacunba address during the first 6 nonths of
2002. The USPS Form 3877 records that a notice of deficiency for
1998 was sent to the Jacunba address on January 24, 2002. W
further note that petitioner was aware in Decenber 2001 t hat
respondent had decided to issue a notice of deficiency to
petitioner for 1998. The Appeals officer’s contenporaneous notes
of her exam nation of the now |l ost original notice of deficiency,
sent to the Jacunba address and returned, record that USPS
mar ki ngs on the envel ope indicated notifications to the address
on three occasions: January 25, February 8, and February 18,
2002. Petitioner denies receipt, testifying that he was away on
a 2-week vacation begi nning January 21, 2002. Since a 2-week
vacation begi nning January 21, 2002, ended on February 4, 2002,
petitioner’s explanation does not account for the latter two
notifications.

We find that petitioner’s evidence is insufficient to
overconme the presunption of regularity and of delivery arising
fromthe Form 3877, as corroborated by the Appeals officer’s

cont enpor aneous notes of the nmultiple USPS notifications to the
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addressee. Accordingly, the notice of deficiency sent to the
Jacunba address is sufficient to preclude petitioner’s chall enge
to the underlying tax liability for 1998 pursuant to section

6330(c)(2)(B). See Seqgo v. Conm ssioner, 114 T.C 604 (2000);

Figler v. Commissioner, T.C Mno. 2005-230.

Alike result arises fromthe notice of deficiency nailed to
the Lenon G ove address. The USPS Form 3877 in evidence |ikew se
records that a notice of deficiency for 1998 was sent by
certified mail to the Lenon Grove address on January 24, 2002.

In his testinony, petitioner denied receipt but was evasive
concer ni ng when he comenced use of the Lenon G ove address.
Petitioner testified that he had not advi sed respondent of the
Lenbn Grove address until sonetinme after the 1998 noti ce of
deficiency had been mailed (in January 2002). Petitioner’s
testinmony is contradicted by the attachnent to his Decenber 18,
2001, letter to the Secretary of the Treasury, which denonstrates
that petitioner had advi sed respondent by that tinme to use the
Lenon G ove address. Since petitioner’s testinony concerning the
Lenon G ove address was evasive and at best unreliable, he has
failed to overconme the presunption of official regularity and of
delivery arising fromthe USPS Form 3877. Accordingly, in the
alternative, the notice of deficiency sent to the Lenon G ove
address is sufficient to preclude petitioner’s challenge to the

underlying tax liability for 1998 pursuant to section



- 17 -

6330(c)(2)(B). See Seqgo v. Conm ssioner, supra; Figler v.

Comm ssi oner, supra. Therefore, the underlying tax liability is

not properly at issue.’

B. Refusal To Pernit Petitioner To Record the Hearing

Petitioner contends that the Appeals officer abused her
di scretion by refusing to permt himto nmake an audi o recording
of his conference, contrary to the holding of this Court in Keene

v. Comm ssioner, 121 T.C. 8 (2003). He argues that the | ack of

an audi o recording of the conference precludes us from

determ ni ng what issues he raised in connection with his hearing.
A taxpayer is entitled under section 7521(a)(1l) to nmake an

audi o recording of a conference held as part of his section 6330

hearing. Keene v. Conmm ssioner, supra at 19. In Keene, where

t he taxpayer had refused to continue with the conference when the
perm ssion to record was deni ed, we remanded the case to the
Appeal s O fice because there was no adm nistrative record on

whi ch to decide the rel evant issues. However, we have declined
to remand cases where the taxpayer participated in the hearing,
even though unrecorded, and where all issues the taxpayer raised
could be properly decided fromthe existing record. 1d. at 19-

20; Frey v. Commi ssioner, T.C Meno. 2004-87; Durrenberger v.

I'n view of this conclusion, we sustain petitioner’s
objection to the adm ssion of certain pages fromthe Wb site of
petitioner’s purported insurance business, as this evidence of
petitioner’s income-producing activities in 1998 is irrel evant.
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Conmi ssioner, T.C. Menp. 2004-44; Brashear v. Comm ssioner, T.C.

Meno. 2003-196; Kenper v. Conm ssioner, T.C. Menp. 2003-195.

Petitioner fully participated in his face-to-face
conference, acconpanied by a third-party w tness. Subsequently,
petitioner and his wtness each prepared witten statenents
(styled as affidavits) nenorializing what transpired at the
conference, which were submtted to the Appeals officer and are
part of the adm nistrative record. The Appeals officer also nade
entries in the case activity record to nenorialize what took
pl ace at the conference. These three roughly contenporaneous
written accounts agree in all material aspects regardi ng what
i ssues were raised. W are satisfied that the avail abl e evi dence
in the admnistrative record establishes what transpired at the
face-to-face conference. It is therefore unnecessary and woul d
be unproductive to remand this case to the Appeals Ofice. See

Frey v. Conm ssioner, supra; Durrenberger v. Conm Ssioner, supra;

Brashear v. Conmm ssioner, supra; Kenper v. Conmm SSioner, supra.

C. Validity of the Assessnment of the Underlying Tax
Liability

Petitioner contends that the assessnent of his 1998 tax
liability was invalid, as shown by the presence or absence of
certain codes fromhis M. W have al ready addressed

petitioner’s contention that the absence of a TC 494 code
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i ndi cates that no notice of deficiency had been issued.® Wth
respect to any ot her aspect of petitioner’s challenge to the
validity of the assessnment, section 6330(c)(1l) directs that the
hearing officer shall at the hearing obtain verification fromthe
Secretary that the requirenents of any applicable |aw or
adm ni strative procedure have been net, and section 6330(c)(3) (A

provides that the determ nation shall take this verification into

account. See Hoyle v. Conmi ssioner, 131 T.C. at __ (slip op. at
8). Section 6330(c)(1) inposes on the hearing officer the
responsibility “to obtain verification that the | egal and
admnistrative requirenents for a proper assessnent * * * have

been nmet.” dough v. Conm ssioner, T.C. Mnp. 2007-106.

The Appeal s officer exam ned copies and originals of notices
of deficiency issued to petitioner that were in the
admnistrative file. On the basis of the returned original with
t he USPS markings indicating three notifications to the
addressee, she concluded that a notice of deficiency had been

mai l ed to petitioner on January 24, 2002, and that he had refused

8Petitioner also argued that an “SCS-1" code on his | M
i ndi cated that another taxpayer m ght be using his Social
Security nunber and that a “VAL-1" code indicated that his Soci al
Security nunber was invalid. Petitioner’s argunents with respect
to these codes, apparently designed to engender doubt that
petitioner was the earner of sone of the incone reported to
respondent in connection with petitioner’s Social Security
nunber, are nore properly characterized as challenges to the
underlying tax liability, which we have held are precluded in
t hi s proceedi ng.
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toclaimit. Gven petitioner’s concession that he maintained
t he Jacunba address post office box at this tinme, we are
satisfied with the Appeals officer’s verification of the mailing
of the notice of deficiency. The Appeals officer further
consulted a Form 4340 for petitioner’s 1998 tax year to verify
that petitioner’s 1998 tax liability was assessed on June 17,
2002, and that a notice and demand for paynent |letter was nail ed
to petitioner within 60 days of assessnent. Petitioner having
denonstrated no infirmty in the foregoing, we conclude that the
Appeal s officer satisfied section 6330(c)(1), including verifying
that the assessnent of the underlying liability was properly
made.

D. Petitioner’'s aimThat Oher Issues Wre Raised at the
Hearing

Petitioner contends that he either raised or attenpted to
rai se collection alternatives, a section 66(c) spousal relief
claim and respondent’s failure to abate interest under section
6404(g) in connection with his hearing.?®

On the basis of the admnistrative record, as suppl enented

by the testinony at trial, we are not persuaded that petitioner

°Petitioner’s contentions also include clainms nore properly
characterized as challenges to the underlying tax liability, such
as a claimthat his income for 1998 should be attributed in part
to his wfe because of California’s community property laws. As
previ ously concluded, petitioner is precluded from chall enging
the underlying liability pursuant to sec. 6330(c)(2)(B)
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rai sed or attenpted to raise these other issues. Particularly
persuasive are the letters sent by petitioner and his witness to
the Appeals officer shortly after the conference, which
summari zed the issues that had been raised. These
cont enporaneous witten statements |ack any reference whatever to
the additional issues petitioner clains he attenpted to raise at
the conference. Petitioner’s contention that both he and his
witness forgot to |list these additional issues in the witten
statenents is not credible. The witten statenents are not only
detailed, but they are also consistent with the agenda petitioner
gave the Appeals officer at the conference, as well as the
Appeal s officer’s contenporaneous notes of what took place at the
conference and her testinony at trial. Petitioner’s testinony at
trial with respect to several other matters was often evasive.
He was, as previously noted, evasive regarding when he notified
respondent to use the Lenon G ove address, which petitioner

understood was an inportant issue in the case. Under these

°0n the basis of the agenda and his postconference letters,
we find that petitioner did raise a challenge to a frivol ous
return penalty under sec. 6702 for 1998. Wth respect to
determ nati ons made before Oct. 17, 2006, we have held that we
| ack jurisdiction over a sec. 6702 penalty. See Johnson v.
Comm ssioner, 117 T.C 204, 208 (2001); Dunbar v. Conm Ssioner,
T.C. Meno. 2006-184. But see Wagenknecht v. United States, 509
F.3d 729 (6th G r. 2007). However, petitioner’s |IM-, which is
part of the adm nistrative record, records that the penalty was
assessed on Mar. 27, 2000, and paid by virtue of offset on the
sane day. The penalty was therefore not a subject of the |evy
and is not any part of the underlying tax liability at issue in
this case.
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ci rcunst ances, we do not accept petitioner’s self-serving
testinony that he raised other issues that were not addressed in
the notice of determ nation.

[11. OGher Requirenents

As di scussed supra, the Appeals officer verified that the
requi renents of applicable | aw and adm ni strative procedure had
been net. She further took into account whether the proposed
col l ection action balanced the need for the efficient collection
of taxes with the legitimte concern of petitioner that the
collection action be no nore intrusive that necessary. See sec.
6330(c)(3). Petitioner has identified no specific infirmties in
t he foregoing not heretofore addressed.

To reflect the foregoing,

Deci sion will be entered

for respondent.




