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UNI TED STATES TAX COURT

HECTOR CASTI LLO AND MOONEEM CASTI LLO, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 2557-03L. Fil ed Cctober 14, 2004.

Ps filed a petition for judicial review pursuant to
sec. 6330, I.R C., in response to a determnation by Rto
proceed with collection by | evy of assessed incone tax
liabilities plus penalties and interest for 1992, 1993,
1994, 1996, 1997, 1998, and 1999.

Held: R s rejection of an install nment agreenent
proposed by Ps did not constitute an abuse of
discretion, and R s determnation that Ps could pay
$5, 243 per nonth was reasonabl e.

Hel d, further, R may proceed with collection of
bal ances due as determned in a “NOIl CE OF
DETERM NATI ON CONCERNI NG COLLECTI ON ACTI ON(S) UNDER
SECTI ON 6320 and/ or 6330".

Frank Agostino and Julia F. More, for petitioners.

Joseph J. Boylan, for respondent.
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MEMORANDUM OPI NI ON

NI M5, Judge: This case arises froma petition for judicial
review filed in response to a “NOTI CE OF DETERM NATI ON CONCERNI NG
COLLECTI ON ACTI ON(S) UNDER SECTI ON 6320 and/or 6330” (Notice).

Unl ess otherw se indicated, all section references are to the

I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Procedure. The parties do not challenge the Court’s jurisdiction
over this case. Petitioners do not dispute their liability for
underlying taxes, interest, and penalties. The sole issue for
deci sion is whether respondent’s rejection of petitioners’
proposed install nent agreenment constitutes an abuse of

di scretion.

Backgr ound

The parties submtted this case without trial pursuant to
Rul e 122. The stipulations of the parties, wth acconpanyi ng
exhibits, are incorporated herein by this reference. At the tine
the petition was filed in this case, petitioners resided in
Cakl and, New Jersey.

Petitioner Hector Castillo is a physician with investnents
in real estate and other business ventures. Petitioner Moneem
Castillo is not enployed outside the honme. Petitioners filed

joint Fornms 1040, U.S. Individual Income Tax Returns, for the
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t axabl e years 1992, 1993, 1994, 1996, 1997, 1998, and 1999.
As of April 22, 2002, petitioners’ total unpaid incone tax
[tability, including penalties and interest, for the foregoing
t axabl e years was $605, 330.

On April 22, 2002, respondent issued to petitioners a letter
entitled “FINAL NOTI CE— NOTI CE OF | NTENT TO LEVY AND NOTI CE OF
YOUR RIGHT TO A HEARING' relating to petitioners’ unpaid incone
tax liabilities plus penalties and interest for the
af orenenti oned years. Thereafter, on April 26, 2002, petitioners
sent Form 12153, Request for a Collection Due Process Hearing, to
respondent’s Appeals Ofice. Petitioners disagreed with
respondent’s decision to |l evy and indicated they were unable to
pay the assessnments in full at that tinme. Petitioners also
assured the Appeals Ofice that they would use the proceeds from
the sale of two listed real estate properties to pay respondent
in the future.

Petitioners later submtted personal financial information
that reflected $343,842 in liquid assets and $811,408 equity in
real estate.

Petitioners’ counsel contacted the respondent’s Appeals
O fice and requested a $1,500 nonthly install nent agreenment under
section 6159. Petitioners also offered to pay the bal ance of the
l[iability when they nmanaged to sell sone of their properties.

After review ng petitioners’ financial information, respondent
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determ ned that petitioners had the ability to pay $5, 243 per
month and could fully pay or provide a significant parti al
paynment through the |iquidation of their assets.

Section 6502(a)(1l) provides a 10-year period of limtations
on collection after assessnment of tax, but section 6502(a)(2)(A)
al so provides that respondent may extend the collection period in
connection wth granting installnent agreenments. Respondent’s
policy limts Collection Statute Expiration Date (CSED)
extensions to 5 years beyond the original CSED for each tax
account. 2 Admi nistration, Internal Revenue Manual (CCH), sec.
5.14. 2.1, at 17,523. Thus, the Appeals officer correctly advised
petitioners that a $1,500 nmonthly install nent agreenent woul d not
satisfy petitioners’ $605,330 liability within the original CSED
plus 5 years for each tax account.

Respondent rejected the proposed $1,500 nonthly install ment
agreenent in the aforenentioned Notice. The Appeals officer
based his decision on the period of limtations and respondent’s
| nt ernal Revenue Manual which provides:

| f taxpayers have the ability to fully or
partially satisfy * * * [their] accounts by:

e using cash;
* wthdrawi ng cash from bank or other accounts;

e borrowing on equity in real or personal property;
or,

e selling real or personal property, then:
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a. request full or partial paynment * * *

* * * * * * *

c. installnment agreenents wll be
recommended for rejection if there is
sufficient equity or cash available to:

. fully pay the taxes, and full paynent is not
received by a set date. [2 Admi nistration
I nternal Revenue Manual, sec. 5.14.1.4(6),
at 17,508.]

Subsequent to the adm nistrative hearing, petitioners nade a
$100, 000 paynent to respondent and listed nore properties for
sale with a real estate broker. Petitioners contend that these
factors denonstrate their willingness to pay the tax liability
and respondent’s rejection of the install nent agreenent was an
abuse of discretion.

Di scussi on

St andard of Revi ew

Because the underlying tax liability is not in dispute, we
review the Appeals officer’s actions under an abuse of discretion

standard. Goza v. Comm ssioner, 114 T.C 176, 181-182 (2000).

Under the abuse of discretion standard, a determnation wll be
affirmed unl ess the respondent took action that was arbitrary or
capricious, |acks sound basis in law, or is not justifiable in

light of the facts and circunstances. Milman v. Conm Ssioner,

91 T.C. 1079, 1084 (1988).
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1. The Adm nistrative Hearing

Before a | evy may be nade on any property or right to
property, a taxpayer is entitled to notice of intent to |evy and
notice of the right to a fair hearing before an inpartial officer
of the IRS Appeals Ofice. Secs. 6330(a) and (b), 6331(d).
Taxpayers may rai se challenges to “the appropriateness of
collection actions” and may neke “offers of collection
al ternatives, which may include the posting of a bond, the
substitution of other assets, an installnent agreenent, or an
of fer-in-conprom se”. Sec. 6330(c)(2)(A). The Appeals officer
nmust consi der those issues, verify that the requirenents of
applicable | aw and adm ni strative procedures have been net, and
must consi der “whet her any proposed collection action bal ances
the need for the efficient collection of taxes with the
| egitimate concern of the person [involved] that any collection
action be no nore intrusive than necessary.” Sec. 6330(c)(3)(CO.

Here, petitioners stipulate that all adm nistrative
procedures have been nmet so the sole issue for our consideration
is whether respondent’s rejection of petitioners’ collection
alternative was an abuse of discretion

[11. The Proposed Install nent Agreenent

The rejection of the proposed $1,500 nmonthly install nment
agreenment and determination that petitioners can pay $5,243 per

nmonth was not arbitrary in light of petitioners’ financial



- 7 -

situation. Respondent’s cal cul ation was based on a financi al
anal ysis of petitioners’ nonthly net inconme generated by Dr.
Castill o’ s nedical practice and real estate investnents.

Respondent has the discretion to accept or reject an
i nstal | nent agreenent proposed by a taxpayer under section 6159.
Sec. 301.6159-1(b)(1)(i), Proced. & Adm n. Regs. Section 6159
requi res respondent to enter into install nment agreenents in
certain circunstances not applicable to the facts before us. See
sec. 6159(c). Respondent’s rejection of the proposed install nent
agreenent on the grounds that it would not satisfy petitioners’
l[iability within the period of Iimtations on collection after
assessnment contained in section 6502, plus all owabl e extensions,

is not an abuse of discretion. See MCorkle v. Comm ssioner,

T.C. Meno. 2003- 34.

V. Section 6330(c)(3)(C) Balancing Test

Petitioners argue that respondent failed to bal ance the
Governnment’s need for the efficient collection of taxes with the
concern of the “person”, i.e., petitioners in this case, that any
collection action be no nore intrusive than necessary.
Petitioners also assert that respondent’s reliance on 2
Adm ni stration, Internal Revenue Manual, sec. 5.14.1.4(6), at
17,508, was a violation of section 6330(c)(3)(C. W are

unper suaded by these argunents.
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Petitioners claimthey cannot fully pay the liability, but
the financial information submtted to the Appeals officer shows
assets and equity exceeding $1.15 mllion. The liabilities date
back to April 15, 1993, and petitioners have had a nunber of
years to liquidate part or all of their assets or borrow agai nst
their equity. It is not an abuse of discretion for respondent to
require that taxpayers with sufficient assets to satisfy their
liabilities pay themoff nore rapidly than woul d be acconpli shed

by the proposed installnment agreenent. See d awson V.

Conmi ssioner, T.C. Menp. 2004-106.

Petitioners claimthat they are entitled to an install nent
agreenent so that they can sell their properties in an “orderly
fashion”, but the Appeals officer was not given any assurances
that the sales would occur within a reasonabl e period of tine,
and in light of petitioners’ apparent indifference to their past
incone tax liabilities in this case, the action of the Appeals
officer is fully justified. Mor eover, petitioners’ $100, 000
paynment subsequent to the Appeal s hearing does not change our

hol ding, even if indeed it is relevant to our consideration of

this case. See Robinette v. Conmm ssioner, 123 T.C. 85 (2004).
In any event, the $100, 000 paynent | eaves a bal ance of at |east
$500, 000, a sumtoo large to be discharged within the collection

period by nonthly installnents of $1,500.
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We have considered all of the contentions and argunents of
the parties that are not discussed herein, and we find themto be
w thout merit, irrelevant, or noot.
We hold that respondent correctly determ ned that collection
efforts shoul d proceed.

To reflect the foregoing,

Deci sion will be entered

for respondent.




