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P filed a Federal incone tax return reporting tax
due for the year 2002, but did not fully pay the
l[tability. In 2005 P submtted to R an Ofer-in-
Conmprom se (OC) as to his 2002 liability, which R
rej ected because P had not conplied with all return-
filing requirements. R issued a notice of intent to
| evy, and P requested a hearing under I.R C. sec. 6330.
During the hearing P conceded that he was not current
with all his filing requirenents. P also failed to
propose any collection alternatives, other than his
previously rejected OC, or to provide Rwth requested
financial information. R s appeals officer issued to P
a final notice of determnation, in which she
determ ned that a | evy was appropriate. P appeal ed
that determnation to this Court. R noved for summary
j udgnent, and P opposed R s notion.

Held: R s notion for sunmary judgment will be
granted. R s appeals officer did not abuse her
di scretion in sustaining the levy when (1) P failed to
submt requested financial information, (2) P proposed
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no other collection alternatives, and (3) P was
nonconpliant with return-filing obligations.

Frederick J. O Laughlin, for petitioner.

G Chad Barton, for respondent.

VEMORANDUM OPI NI ON

GUSTAFSON, Judge: This case is an appeal by petitioner
Davi d Cavazos, pursuant to section 6330(d)(1),! fromthe
determ nation by an appeals officer of the Internal Revenue
Service (IRS) to uphold the IRS s proposed use of a levy to
collect M. Cavazos’s unpaid Federal incone tax liability for
2002. The case is before us on a notion for sumrary judgnent
filed by the respondent under Rule 121.

Backgr ound

There is no dispute as to the follow ng facts:

For the year 2002, M. Cavazos filed a Form 1040, U.S.
| ndi vi dual | ncone Tax Return, on which he reported that he was
liable for $12,577 in tax; but he did not fully pay that self-
reported liability.? On October 28, 2005, M. Cavazos subnitted

! Except as otherwi se noted, all section references are to
the Internal Revenue Code (26 U S.C. ), and all Rule references
are to the Tax Court Rules of Practice and Procedure.

2 M. Cavazos did remit $2,000 with his return. However
M. Cavazos's failure to pay the tax liability in full resulted
(continued. . .)
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to the IRS an O fer-in-Conpronm se (O C) proposing to conproni se
his inconme tax liability for 2002. However, the IRS rejected
that offer no later than January 23, 2007, ° because of
M. Cavazos’s nonconpliance with return-filing requirenents.

On February 14, 2007, the IRS sent to M. Cavazos, pursuant
to section 6330(a), a Notice of Intent to Levy and Notice of Your
Right to a Hearing regarding unpaid taxes for 2002. Pursuant to
section 6330(b) (1), M. Cavazos tinely requested a hearing by
sending to the IRS, on March 10, 2007, a Form 12153, Request for
a Collection Due Process [CDP] or Equivalent Hearing. In his
request for a hearing, M. Cavazos stated that a | evy woul d cause
hi m extrenme hardship and that he had al ready submtted an O C
regarding the 2002 liability.

On June 13, 2007, an IRS Appeals resolution specialist sent
M. Cavazos a letter enclosing a blank Form 433-A, Collection

I nformation Statenent for Wage Earners and Sel f - Enpl oyed

2(...continued)
in penalties and interest being added to his account. At the
time the RS issued the Notice of Intent to Levy and Notice of
Your Right to a Hearing, M. Cavazos’'s outstanding liability for
2002 was $16, 537. 32.

3There is no dispute that the IRS rejected the Cctober 2005
O C, but the record bears sone di screpancy about the date of that
rejection. A transcript shows rejection on January 23, 2006;
notes fromthe case activity log of the hearing officer show that
the OC was “returned 01/23/07”; and the attachnent to the notice
of determ nation states that the O C was “returned 11/20/2006".
(Enphasi s added.) However, the discrepancy is immaterial for
present purposes, since the relevant fact is that the O C was no
| onger pending at the time of the CDP hearing.
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I ndi vi dual s, and requesting that the Form 433-A and al
supporting docunents be submtted to the I RS by June 28, 2007, to
descri be M. Cavazos's financial situation.* M. Cavazos did not
conplete and submt the Form 433-A by that deadline. On June 28,
2007, an IRS settlenent officer sent M. Cavazos a letter
acknow edgi ng the recei pt of M. Cavazos’'s request for a CDP
heari ng and advising M. Cavazos that--
For me [the settlenent officer] to consider alternative
col l ection nethods such as an install nment agreenent or offer
in conprom se, you nust provide any itens listed below. In
addition, you nust have filed all federal tax returns
required to be filed.!®
The required itens that were then listed in the June 28 letter

included a “conpleted Collection Information Statenent

(Form 433-A for individuals and/or Form 433-B for businesses)”.

“The request was consistent with agency procedure: 1In a
section 6330 hearing, “Taxpayers wll be expected to provide al
rel evant information requested by Appeals, including financial
statenents, for its consideration of the facts and issues
involved in the hearing.” Sec. 301.6330-1(e)(1), Proced. &
Adm n. Regs. Furthernore, an appeals officer may not consider a
collection alternative unless the taxpayer has provi ded adequate
financial information, such as a current Form 433-A  See Rev.
Proc. 2003-71, sec. 4.03, 2003-2 C.B. 517, 518; see also Internal
Revenue Manual (IRM, pt. 5.14.1.5 (July 12, 2005).

°See sec. 301.6330-1(d)(2), RA-D8, Proced. & Adm n. Regs.
(“the IRS does not consider offers in conprom se fromtaxpayers
who have not filed required returns or have not nade certain
requi red deposits of tax”); see also IRM pts. 5.8.3.4.1
5.19.1.6.2(3) (Sept. 1, 2005). Likew se, a taxpayer nust be in
conpliance wwth all filing and paying requirenents before an
i nstal |l ment agreenent can be considered. See Ganelli v.
Comm ssi oner, 129 T.C 107, 111-112 (2007); IRM pts.
5.14.1.2(9)(e), 5.14.1.5.1, 5.14.1.3(4)(d) (July 12, 2005).
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On July 12, 2007, M. Cavazos requested that his collection
review (initially assigned to the Menphis Canpus Appeals Ofice)
be transferred to a |local Appeals Ofice for a face-to-face CDP
hearing, so the IRS transferred the case to the klahoma City
Appeals Ofice. On August 23, 2007, the IRS settlenent officer
sent M. Cavazos a letter acknow edgi ng the recei pt by the
Ckl ahoma City Appeals Ofice of M. Cavazos’'s request for a CDP
hearing. In that letter the IRS scheduled M. Cavazos’'s hearing
and, for a third tine, requested that M. Cavazos provide
financial information and submt his past-due returns:

For me [the settlenent officer] to consider alternative

col l ection nmethods such as an installnment agreenent or offer

in conprom se, you nust provide any itens listed below. In
addition, you nust have filed all federal tax returns
required to be filed.
. A conpleted and verifiable Collection Information
Statenent (Form 433-A for individuals and/or Form

433-B for business-D&C Masonry, LLC) * * *

. Proof of estimted tax paynents for the
period: 12/2007 * * *

. Current taxes will continue to be a recurring
problem as long as you fail to nmake required
estimate[d] paynents. In the 2006 year you did
pay $6, 140.00. There is still however no return
yet filed for 2006. * * *

Appeal s cannot assist you until you becone conpliant.
Therefore, prior to the CDP hearing, | will require:

. You to provide proof that you are current with al
filing and paying. * * *

The RS s settlement officer conducted a tel ephone hearing

with M. Cavazos’s counsel on Novenber 1, 2007. During the
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hearing M. Cavazos’'s counsel acknow edged that M. Cavazos was
not current with his return filing requirenents. Neither before
the hearing nor at the hearing did M. Cavazos or his counsel
provide the settlenent officer with the Form 433-A or other
docunentation requested in the IRS s letters of June 13, June 28,
and August 23, 2007.

Furthernore, neither M. Cavazos nor his counsel proposed
any collection alternatives at the hearing. As noted above, nore
than two years earlier--on October 28, 2005--M. Cavazos had
submtted an OCto the IRSrelating to his incone tax liability
for 2002, but the IRS had rejected that O C no | ater than January
23, 2007 (i.e., before the IRS issued its notice of intent to
| evy and before M. Cavazos submitted his request for a CDP
hearing). That particular collection alternative proposal had
t heref ore been di sposed of before the commencenent of
M. Cavazos’s collection proceeding; and at the tinme of his
hearing, M. Cavazos therefore had no outstandi ng requests for
any collection alternative for the appeals officer to consider.

On Novenber 5, 2007, the Appeals Ofice issued to
M. Cavazos a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330, sustaining the |evy
action as the least intrusive collection alternative. The notice
reflected that the Appeals O fice had “obtain[ed] verification

* * * that the requirenents of any applicable | aw or
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adm ni strative procedure ha[d] been net” (as required by

section 6330(c)(1)),° and reported that the Appeals Ofice had
determ ned that the | evy was appropriate. The attachnment to the
Notice of Determ nation stated, inter alia:

| RC 8 6330 Collection Due Process Hearing

* * * Your POA [i.e., your representative wth a Power of
Attorney] * * * requested the CDP hearing to be reschedul ed
for 11/01/2007. The request was granted[;] however you were
to provide the requested docunents as set forth in the CDP
hearing letter sent to you and your POA dated 08/ 23/2007
Not hi ng has been received.

The CDP hearing was held 11/01/2007 with your POA via

tel ephone. He indicates you are not current with filing
required tax reports (12/2006 Form 1040) and you al so have
not provided the necessary docunents to nake a viable
collection alternative. Thus, the proposed levy action is
deened no nore intrusive than necessary.

Collection Alternatives
There were no collection alternatives proposed during the
CDP hearing process.

O her |ssues Raised
No rel evant issues were raised during the CDP hearing
process. * * *

On Decenber 11, 2007, M. Cavazos petitioned the Tax Court,

seeking review, pursuant to section 6330(d)(1), of the IRS s

M. Cavazos has not disputed that the “verification”
requi red by section 6330(c)(1) was obtained, nor that the
preconditions for a |levy, see sec. 6331(a), (d), had been
satisfied. An IRS transcript in the hearing record shows that
the RS had assessed M. Cavazos's self-reported liability
(pursuant to sec. 6201(a)(1), and within the tinme prescribed by
sec. 6501(a)), and that the IRS had made notice and demand
(pursuant to sec. 6303) that M. Cavazos pay the liability. The
Notice of Intent to Levy and Notice of Your Right to a Hearing
that the IRS issued to M. Cavazos on February 14, 2007,
fulfilled the requirenents of sections 6330(a) and 6331(d).
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determ nation. At the tine he filed his petition, M. Cavazos
resided in Cklahoma. In his petition, M. Cavazos assigns as
error in the determnation the findings “that: (A levy is
appropriate; and (B) that the proposed levy is no nore intrusive
t han necessary.”

On August 13, 2008, the IRS filed a notion for summary
j udgnent, contending that the determ nation did not constitute an
abuse of discretion by the IRS. On Cctober 2, 2008, M. Cavazos
filed his response.

Di scussi on

Where the pertinent facts are not in dispute, a party may
move for summary judgnent to expedite the litigation and avoid an

unnecessary (and potentially expensive) trial. Fla. Peach Corp.

v. Comm ssioner, 90 T.C. 678, 681 (1988). Sunmary judgnment nmay

be granted where there is no genuine issue as to any materi al
fact and a decision nay be rendered as a nmatter of law. Rule

121(a) and (b); see Sundstrand Corp. v. Conm ssioner, 98 T.C.

518, 520 (1992), affd. 17 F.3d 965 (7th Gir. 1994): Zaentz v.

Conm ssioner, 90 T.C. 753, 754 (1988). The party noving for

summary judgnent (here, the IRS) bears the burden of show ng that
there is no genuine issue as to any material fact, and factual
inferences will be drawn in the manner nost favorable to the
party opposi ng sumrary judgnent (here, M. Cavazos). Dahlstrom

v. Comm ssioner, 85 T.C 812, 821 (1985); Jacklin v.
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Comm ssioner, 79 T.C 340, 344 (1982). The instant case can be

resol ved on the basis of the undi sputed facts.

If a taxpayer fails to pay any Federal inconme tax liability
wi thin 10 days of notice and demand, the Secretary is authorized
to collect the tax by levy on the person’s property. Sec.
6331(a). However, Congress has added certain provisions to the
Code (in chapter 64, subchapter D, part |) as “Due Process for
Col l ections”, and those provisions nmust be conplied with before
the IRS can proceed with a | evy:

Before a |l evy, the taxpayer nmust be notified of the right to
an adm ni strative hearing before the Appeals Ofice of the IRS.
Sec. 6330(a) and (b)(1). At that hearing, the taxpayer may
generally raise relevant issues relating to the unpaid tax or the
proposed |l evy, including offers of collection alternatives, which
may i nclude, anong other things, an installnent agreenent or an
OC Sec. 6330(c)(2)(A). The appeals officer nust then nmake a
determ nati on whether the proposed |evy action may proceed. The
appeal s officer is required to take into consideration:

(1) “verification fromthe Secretary that the requirenents of any
applicable | aw and adm ni strative procedure have been net” (see

sec. 6330(c)(3)(A), citing sec. 6330(c)(1)7); (2) relevant issues

"The |l egislative history of this provision explains that
“the IRSis required to verify that all statutory, regulatory,
and adm ni strative requirenents for the proposed collection
action have been net.” H Conf. Rept. 105-599, at 264 (1998),
(continued. . .)
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rai sed by the taxpayer (see sec. 6330(c)(3)(B), citing
sec. 6330(c)(2)®; and (3) whether the proposed |evy
appropriately bal ances the need for efficient collection of taxes
with a taxpayer’s concerns regarding the intrusiveness of the
proposed | evy action (see sec. 6330(c)(3)(C). If the Appeals

O fice then issues a notice of determ nation uphol ding the

(...continued)
1998-3 C.B. 747, 1018 (enphasis added); see G een-Thapedi v.
Commi ssioner, 126 T.C. 1, 6 (2006). 1In the case of a levy to
collect self-reported inconme tax liability, the basic
requi renents (see sec. 6331(a), (d)) for which the appeals
of ficer nust obtain verification are: the IRS s tinely assessnent
of the liability (secs. 6201(a)(1), 6501(a)); the giving to the
t axpayer of notice and demand for paynent of the liability
(sec. 6303); and the giving to the taxpayer of notice of
intention to levy and of the taxpayer’s right to a hearing (secs.
6330(a) and 6331(d)). See Cox v. Commi ssioner, 126 T.C 237, 255
(2006) (holding the verification requirenent to be net “where the
Appeal s officer had secured formal or informal transcripts
show ng both that the taxes were properly assessed and that the
t axpayer had been notified of those assessnents through issuance
of notices of balance due”), revd. on other grounds, 514 F. 3d
1119 (10th Cr. 2008). As noted supra note 6, those requirenents
were verified in this instance.

8Under section 6330(c)(2), a taxpayer nmay raise collection
i ssues under subsection (c)(2)(A) and may, under certain
ci rcunst ances, challenge the underlying tax liability under
subsection (c)(2)(B). Were the underlying tax liability is
properly at issue in a section 6330 hearing, the Court wll
review the matter de novo. Davis v. Conm ssioner, 115 T.C 35,
39 (2000). However, where the underlying liability is not at
i ssue, we review the appeals officer’s determ nations regarding
the collection action for an abuse of discretion. Goza v.
Comm ssioner, 114 T.C. 176 (2000). M. Cavazos has not
chal l enged his underlying liability. Accordingly, we reviewthe
| RS s determ nation for abuse of discretion; that is, whether the
determ nations were arbitrary, capricious, or wthout sound basis
in fact or law. See Murphy v. Comm ssioner, 125 T.C 301, 320
(2005), affd. 469 F.3d 27 (1st Cr. 2006); Sego v. Conmm ssioner,
114 T.C. 604, 610 (2000).




- 11 -
proposed | evy, the taxpayer nay appeal the determnation to this
Court within 30 days (see sec. 6330(d)(1)), as M. Cavazos has
done.

In his petition M. Cavazos disputes the determ nation that
a levy is an appropriate action to collect his incone tax,
penalties, and interest owing for 2002; but his position is
wi thout nmerit. The appeals officer acted reasonably in rejecting
collection alternatives and determ ning instead that the | evy was
appropriate, for the reasons recounted in the attachnent to the
determ nati on and addressed here:

First, the appeals officer’s determ nation was reasonable in
view of M. Cavazos’'s repeated failure to provide requested
financial information, especially the Form433-A It is not an
abuse of discretion for an appeals officer to reject collection
al ternatives and sustain the proposed collection action on the
basis of the taxpayer’s failure to submt requested financial

i nf ormati on. Prater v. Commi ssioner, T.C Meno. 2007-241;

Chandl er v. Conmi ssioner, T.C. Mnp. 2005-99; Roman V.

Comm ssioner, T.C. Meno. 2004-20. |In doing so, the appeals

officer followed the requirenents of the regul ati ons and
Rev. Proc. 2003-71, 2003-2 C.B. 517. See supra note 4.

Second, the appeals officer’s determ nation was reasonabl e
in viewof M. Cavazos’s failure to raise during the collection

hearing any rel evant issues or appropriate defenses pertaining to
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t he proposed collection action, and his failure to offer any
collection alternatives for the appeals officer to consider.® It
is not an abuse of discretion for an appeals officer to sustain a
| evy and not consider any collection alternatives when the

t axpayer has proposed none. Kendricks v. Conm ssioner, 124 T.C.

69, 79 (2005).

Third, the appeals officer’s determ nati on was reasonable in
view of M. Cavazos's failure to file his incone tax return for
2006. M. Cavazos had been advised that his 2006 return was
overdue, yet he never fulfilled this obligation. It is not an
abuse of discretion for an appeals officer to reject an O C on
the ground that the taxpayer has a history of nonconpliance with
the tax laws or is nonconpliant with current tax obligations.

Ganelli v. Conm ssioner, 129 T.C 107, 111-112 (2007). In doing

so, the appeals officer followed the requirenents of the
regul ations. See supra note 5.

In response to the IRS s notion, M. Cavazos answers t hat
the appeals officer’s determ nation constitutes an abuse of

di scretion because, while “[r]espondent has requested that

°As stated supra note 3, the record shows that the only OC
M. Cavazos submtted (in October 2005) had been rejected before
t he hearing commenced. At one point during the hearing,
M. Cavazos’s counsel appears to have suggested that he never
received fromthe IRS a response to that O C (perhaps suggesting
that the Cctober 2005 O C mght still have been pending in 2007),
but M. Cavazos did not raise this contention in his response to
the notion for summary judgnent, and we consider that, if he ever
did maintain this position, he has abandoned it.
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Petitioner be current with all filing and payi ng requirenent
* * * Petitioner was not provided with notice of what Respondent
required for conpliance”. In other words, though Appeals did
advi se M. Cavazos that, in order for Appeals to consider any
collection alternatives, M. Cavazos needed to be “current with
all filing and paying requirenents”, there was nonethel ess an
abuse of discretion (M. Cavazos contends) because the appeals
officer did not advise M. Cavazos on precisely how to becone
conpliant. Specifically, M. Cavazos contends that the IRS s
request “is arbitrary when Respondent’s requirenments are not
detailed so as to give Petitioner notice of what is required by
Petitioner to becone conpliant.”

We decline to hold--as petitioner’s argunment would require--
that a section 6330 hearing officer is obliged to rem nd every
t axpayer that each year on April 15 an inconme tax return is due.
“As a general rule, taxpayers are charged with know edge of the

I aw. Ni edringhaus v. Comm ssioner, 99 T.C 202, 222 (1992). At

i ssue here is not an esoteric requirenment but the annual filing
of Form 1040. A taxpayer need not be an expert in tax lawto
know that tax returns nust be filed and that taxes must be paid

when they are due. United States v. Boyle, 469 U S 241, 251

(1985). Consequently, it was not the appeals officer’s
responsibility to remind M. Cavazos of the nobst basic tax

obl i gation.
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In fact, however, M. Cavazos was given such explicit
remnders: In the letters of both June 13 and August 23, 2007,
the I RS expressly warned M. Cavazos that before Appeals could
consider any collection alternatives, M. Cavazos needed to file
all required Federal tax returns. Furthernore, in the letter of
August 23, 2007, the IRS advised M. Cavazos that the agency’s
records showed (1) that there was “no return yet filed for 2006,”
(2) “there is also no ES tax paid for 2007,” and (3) that M.
Cavazos still “owe[s] for other non-CDP tax periods” (i.e.,
peri ods other than 2002). The IRS further advised M. Cavazos
that before a collection alternative could be considered, he
woul d have to “provide proof that [he was] current with al
filing and payi ng” requirenents delineated above.

It cannot be seriously nmaintained that these instructions
were not “detailed so as to give Petitioner notice of what is
required by Petitioner to becone conpliant”, as petitioner
suggests. Rather, the RS s August 23, 2007, letter clearly
listed the specifics of M. Cavazos’s nonconpliance. The IRS s
request that M. Cavazos provide proof of conpliance in these
areas before the agency woul d consider collection alternatives
was hardly arbitrary.

We conclude that there is no genuine issue of material fact

requiring a trial in this case, and we hold that respondent is
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entitled to the entry of a decision sustaining the determ nation
and proposed levy as a matter of |aw

To reflect the foregoing,

An appropriate order and

decision will be entered.




