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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: This case is before the Court on a petition
for redeterm nation of enploynent status filed pursuant to

section 7436.1' In a notice of determni nation of worker

1Unl ess otherwi se indicated all section references are to
the I nternal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. Al
(continued. . .)
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classification (notice of determnation) issued to petitioner,
respondent determ ned that Donald G Cave (Donald Cave), M chae
L. Cave (Mchael Cave), David LaHaye (M. LaHaye), M chael
Matt hews (M. Matthews), and Renee Cooper WIllis (Ms. WIIlis)
were petitioner’s enployees for all taxable periods of cal endar
years 2003 and 2004 and that petitioner was not entitled to
relief under the Revenue Act of 1978, Pub. L. 95-600, sec. 530,
92 Stat. 2885, as anended (act section 530). Consequently,
respondent determ ned that petitioner was |iable for enploynent

t axes? and penalties in the follow ng anobunts:

Sec. 6656

Tax Quarter/ Year Anount Penal ty
FI CA, w t hhol di ng 3/ 31/ 2003 $13, 774 $952
FI CA, w t hhol di ng 6/ 30/ 2003 15, 085 1, 015
FI CA, w t hhol di ng 9/ 30/ 2003 12, 527 1, 061
FI CA, w t hhol di ng 12/ 31/ 2003 11, 727 1, 022
FUTA 2003 2,170 87
FI CA, w t hhol di ng 3/ 31/ 2004 16, 523 1,473
FI CA, w t hhol di ng 6/ 30/ 2004 19, 416 1, 557
FI CA, w t hhol di ng 9/ 30/ 2004 37, 158 1, 521
FI CA, w t hhol di ng 12/ 31/ 2004 17, 784 1, 247
FUTA 2004 2,170 87

The issues for decision are: (1) Wiether petitioner is a

proper party before this Court; (2) whether Donald Cave, M chael

Y(...continued)
nmonetary figures have been rounded to the nearest dollar.

2For conveni ence, we use the term “enpl oynent taxes” to
refer to taxes under the Federal Insurance Contribution Act
(FICA), secs. 3101-3128, and the Federal Unenpl oynent Tax Act
(FUTA), secs. 3301-3311, and Federal incone tax w thhol ding,
secs. 3401- 3406.
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Cave, M. LaHaye, M. Matthews, and Ms. WIlIlis were petitioner’s
enpl oyees for enploynent tax purposes in 2003 and 2004; (3)
whet her petitioner is entitled to act section 530 relief; and (4)
whet her petitioner is liable for the failure to deposit penalty
under section 6656.
FI NDI NGS OF FACT

Backgr ound

Sonme of the facts have been stipulated. W incorporate the
stipulated facts into our findings by this reference. On the
date the petition was filed, petitioner was a Loui si ana
corporation with a principal place of business in Baton Rouge,
Loui siana. On March 5, 2009, after the filing of the petition,
petitioner was di ssol ved under Louisiana |law, and petitioner’s
assets were transferred to Cave Law Firm L.L.C., which continued
petitioner’s business.

Petitioner was incorporated on February 18, 1993, as a
Loui si ana professional |aw corporation. Petitioner’s business
consisted primarily of representing individuals injured in
accidents. Fees generated fromthe provision of |egal services
were petitioner’s only source of inconme in 2003 and 2004.3% Al
attorney’ s fees and rei nbursenents of case expenses were paid

directly to petitioner, which then paid a portion of the gross

3Al t hough petitioner handl ed nbst cases on a contingency
basis, Ms. WIlis handled sone famly |law matters on an hourly
basis in 2003 and 2004.
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fee (generally one-half or one-third) to the attorney who handl ed
t he case.

Petitioner was an S corporation for Federal incone tax
purposes in 2003 and 2004. At all relevant tines, Donald Cave
was petitioner’s president and sol e sharehol der.

1. Donal d Cave

Donal d Cave has been licensed to practice lawin the State
of Loui siana since May 15, 1969, and he nmintai ned an active
trial practice with petitioner in 2003 and 2004. In addition,
Donal d Cave perforned the follow ng services for petitioner in
2003 and 2004:

(1) He selected the associate attorneys who would work for
petitioner;

(2) he hired law clerks to provide | egal services to
petitioner;

(3) he hired petitioner’s support staff, which in 2003 and
2004 included an investigator, a receptionist, and several
secretaries;

(4) he set the support staff nenbers’ hours;

(5) he determ ned whether petitioner’s workers would receive
bonuses and i n what anounts;

(6) he approved petitioner’s payroll; and

(7) he decided whether to nmake advance paynents or reinburse

petitioner’s workers for case-related and work-rel ated expenses.
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In addition, Donald Cave owned the professional office
building in which petitioner’s principal place of business was
| ocated and arranged for petitioner to | ease space in the
building. In 2003 and 2004 petitioner’s attorneys and support
staff occupied only 1 of the 12 office suites in the building,
and Donal d Cave, as |essor, |eased or held out for |ease the
remai ning office suites.

Petitioner maintained several client trust accounts,
operating accounts, and banking lines of credit in 2003 and 2004.
Case recoveries generally were deposited into the client trust
accounts, which were under the control of Donald Cave. In
addi tion, Donald Cave was one of only two authorized signatories
on petitioner’s checking accounts and was the only attorney
permtted to access any of petitioner’s banking lines of credit
in 2003 and 2004.

Donal d Cave del egated sone of petitioner’s day-to-day
responsibilities to petitioner’s office manager, Elizabeth Wlls
(Ms. Wells). In 2003 and 2004 Ms. Wells' responsibilities
i ncl uded preparing petitioner’s payroll, drafting and signing
wor kers’ checks, maintaining petitioner’s books and records,
nmonitoring petitioner’s bank bal ances, interview ng potenti al
enpl oyees, and approvi ng advance paynent and rei nbur senent

requests for | ess than $100.
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Donal d Cave received a portion of the fees generated in
cases he handl ed in 2003 and 2004. He al so received draws from
petitioner of $48,000 in 2003 and $360, 000 i n 2004.

[11. The Associ ate Attorneys

Donal d Cave considered petitioner an “attorney incubator”
because he generally hired recent | aw school graduates with
little prior professional experience. |In 2003 and 2004 the
follow ng attorneys (in addition to Donald Cave) worked for
petitioner: M chael Cave, M. LaHaye, and Ms. WIllis. For
convenience, we wll refer to Mchael Cave, M. LaHaye, and M.
WIllis collectively as the associate attorneys. M chael Cave is
the son of Donald Cave. M. LaHaye and Ms. WIIlis are not
related to Donal d Cave.

Each of the associate attorneys joined petitioner as a | aw
clerk before graduating fromlaw school and continued to work for
petitioner as an attorney after graduating fromlaw school and
passi ng the Loui siana bar exam* Petitioner treated the
associ ate attorneys as enpl oyees for enploynent tax purposes

during their tenures as |aw cl erks.

“Ms. WIlis, admtted to the Louisiana bar on Oct. 8, 1993,
wor ked for petitioner as an associate attorney fromthat date
t hrough 2005. M. LaHaye, admtted to the Louisiana bar on Cct.
18, 2002, worked for petitioner as an associate attorney from
that date through 2005. M chael Cave, admitted to the Louisiana
bar on Apr. 23, 1999, worked for petitioner as an associate
attorney until its dissolution, whereupon he began working for
Cave Law Firm L.L.C
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Petitioner did not require the associate attorneys to work
frompetitioner’s principal office, to work set hours, or to
account for their tinme.®> Petitioner did not require the
associate attorneys to sign witten contracts of enploynment or
association, nor did it require the attorneys to sign
nonconpetition agreenents. The record contains no evidence,
however, that any of the associate attorneys either offered
services to or perforned services for other law firns while they
wor ked for petitioner, nor is there any evidence in the record
that the associate attorneys offered their services to the public
other than as representatives of petitioner.

None of the associate attorneys had any clients or cases
when they joined petitioner as attorneys, and Donal d Cave
referred cases to themto help them develop their practices. The
associ ate attorneys al so occasionally worked on cases Donal d Cave
was personally handling. Donald Cave expected the associate
attorneys to generate new business for petitioner, and he
provi ded an incentive for themto do so. 1In 2003 and 2004 the
associ ate attorneys received one-half of the gross fees collected
in cases they generated but only one-third of the gross fees
collected in cases referred to them by or on behal f of

petitioner. The associate attorneys did not receive any ot her

°I ndeed, following the birth of her child in July 2003 Ms.
WIllis worked part time fromhone for the rest of 2003 and
t hr oughout 2004.
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conpensation frompetitioner in 2003 or 2004. The bal ance of the
fee remaining after paynent of the associate attorney’ s share
went to petitioner and was used to pay firm expenses, including
support staff salaries, telephone bills, and conputer and

sof tware expenses, and distributions to Donald Cave.

When a new associate attorney joined petitioner, Donald Cave
recomended (but did not require) that the new attorney attend
semnars in maritinme law and trial practice, suggested articles
for the new attorney to read, and asked the new attorney to
attend one or two of his trials. Petitioner did not review
pl eadi ngs or correspondence prepared by the associ ate attorneys
in cases they generated but did review pl eadi ngs and
correspondence prepared by the attorneys in cases referred to
them Petitioner generally did not require the associate
attorneys to give oral or witten status updates regarding their
cases but did require oral status updates in cases that were
i ndependently generated by one of the associate attorneys and in

whi ch petitioner had made an advance paynent of case expenses.®

SAl t hough Ms. WIllis testified that neither petitioner nor
Donal d Cave revi ewed any of the pl eadings or correspondence she
prepared in 2003 and 2004 or required oral status updates in any
of the cases she handl ed, her testinony is not necessarily
inconsistent wwth the parties’ stipulation that petitioner
revi ewed pl eadi ngs and correspondence and required oral status
updates in at |east sone cases. Indeed, Donald Cave testified
that by 2003 and 2004 Ms. WIIlis had devel oped her own clients
and that the matters she handled rarely, if ever, required
advances.
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Petitioner paid each of the associate attorneys a stipend during
the attorney’'s first few nonths on the job but discontinued the
stipend once the attorney’s cases began generating fees.

Petitioner did not require the associate attorneys to accept
or reject particular cases or kinds of cases, and at |east one of
the associate attorneys, M chael Cave, rejected sone of the cases
that Donald Cave referred to him However, Donald Cave coul d not
recall either of the other associate attorneys ever rejecting a
case he referred to himor her.

Petitioner provided the associate attorneys with the
fol | ow ng:

(1) Professional office space (including office furniture,
utilities, janitorial services, and security nonitoring);

(2) secretarial services;

(3) letterhead and professional business cards identifying
the associate attorneys as petitioner’s attorneys;

(4) conmputers, printers, telephones, copy nmachines, fax
machi nes, and other office equipnment and supplies;

(5) access to petitioner’s law library, Internet service,
and conputer server;

(6) premises liability insurance coverage; and

(7) advances for certain case expenses.
To receive advances for case expenses, the associate attorneys

were required to make witten requests. As noted above, requests
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for less than $100 could be approved by Ms. Wells, but requests
for nore than $100 required Donald Cave' s authorization.
Petitioner recovered the advances when it received a recovery in
the case. |If a case did not result in a recovery, petitioner
absorbed the | oss.

Petitioner also paid or reinbursed the associ ate attorneys
for other work-rel ated expenses in 2003 and 2004, including
mandat ory Loui si ana State Bar Associ ati on dues and di sciplinary
assessnments, the cost of 12.5 hours per year of continuing |egal
education (CLE), and gasoline expenses.’ Petitioner also paid
M chael Cave’s and M. LaHaye’'s autonobil e expenses in 2003 and
2004, including autonobile paynents, insurance prem uns, and
repairs. Donald Cave deci ded on a case-by-case basis whether to
pay an associate attorney’s autonobil e expenses.

Petitioner did not maintain firmM de mal practi ce insurance
in 2003 and 2004 and did not pay or offer to pay the associate
attorneys’ nmal practice insurance premuns. Petitioner did not
of fer the associate attorneys health or nedical insurance, paid
vacation or sick |eave, retirenment contributions, student |oan

repaynent assistance, or child care all owances.

'Petitioner paid the associate attorneys’ gasoline expenses
by issuing themcredit cards that they could use to purchase
gasoline. It is not clear whether the associate attorneys could
al so use the credit cards to pay other work-rel ated expenses.



| V. M. Mtthews

In January 1999 Donald Cave hired M. Matthews to provide
| egal services to petitioner as a law clerk. M. Mtthews was
hired on a nonexcl usive basis, neaning he was permtted to work
for other attorneys who were not associated with petitioner. M.
Matt hews al so was all owed to pursue other business interests,
whi ch included serving as a notorcycle safety training instructor
and as a consultant in litigation involving notorcycle accidents.

M. Matthews’ work for petitioner in 2003 and 2004 consi sted
primarily of doing | egal research and preparing pl eadi ngs and
briefs for Donald Cave. M. Mtthews al so worked on occasion for
t he associ ate attorneys.

M. Matthews was paid a set anmount--generally $1, 250 every
ot her week. He also received bonuses frompetitioner totaling
$4, 000 in 2003.

M. Matthews generally perfornmed his work either at his hone
or at petitioner’s office. Petitioner provided M. Matthews with
nost of the same anenities it provided to the associate
attorneys, including a shared office, office equi pnent and
supplies, Internet access, and access to petitioner’s law library
in 2003 and 2004. Petitioner also reinbursed M. Mtthews for
sone of the expenses incurred in his work. Petitioner did not

provide M. Matthews with secretarial services, |letterhead, or
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busi ness cards and did not offer himhealth insurance, retirenent
contributions, or other benefits.
M. Matthews continued to work for petitioner until its
di ssolution. As of the trial date, M. Matthews did occasi onal
work for Cave Law Firm L.L.C, but did not use or have access to
an office at the firm

V. Petitioner’s Tax Returns

Petitioner filed Fornms 1120S, U.S. Inconme Tax Return for an
S Corporation, for 2003 and 2004; Fornms 941, Enployer’s Quarterly
Federal Tax Return, for all quarters of 2003 and 2004; and Forns
940- EZ, Enpl oyer’s Annual Federal Unenpl oynment (FUTA) Tax Return
for 2003 and 2004. Petitioner did not treat Donald Cave, the
associ ate attorneys, or M. Mtthews as enpl oyees for enpl oynent
tax purposes on its 2003 and 2004 Federal tax filings.
Petitioner issued Forns 1099-M SC, M scel |l aneous Incone, to the
associate attorneys and to M. Matthews for 2003 and 2004.
Petitioner did not issue a Form W2, Wage and Tax Statenent, or a
Form 1099-M SC to Donal d Cave for 2003 or 2004.

Donal d Cave believed it was appropriate for petitioner to
treat the associate attorneys and M. Matthews as i ndependent
contractors because he did not have sufficient control over their

work.® The record does not disclose, however, the basis on which

8Donal d Cave testified that his treatnment of the associate
attorneys was affected by a prior audit in the early 1970s of a
(continued. . .)
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Donal d Cave determned it was appropriate for petitioner to treat
the associate attorneys, M. Mtthews, and hinself as independent
contractors.

Ri chard Roberts (M. Roberts), the certified public
accountant who assisted in the preparation of petitioner’s 2004
Form 1120S, reviewed petitioner’s books and records and had
di scussions with Donal d Cave before preparing the return. M.
Roberts agreed with Donal d Cave that petitioner’s attorneys and
| aw cl erks should be classified as i ndependent contractors for
enpl oynent tax purposes but did not investigate the facts or do
any research to verify M. Cave's position.

OPI NI ON

Proper Party

As an initial matter, we nust determ ne whether petitioner,
whi ch was di ssol ved under Louisiana |law after the filing of the
petition, is a proper party before the Tax Court. The capacity
of a corporation to engage in litigation in the Tax Court shal
be determ ned by the | aw under which the corporation was

organi zed. Rule 60(c); see also Bloom ngton Transm ssion Servs.,

Inc. v. Conmm ssioner, 87 T.C 586, 589 (1986). Petitioner was a

Loui si ana corporation before its dissolution. Accordingly,

8. ..continued)
law firmw th which he was then affiliated. However, the record
does not contain any details with respect to the prior audit,
i ncl udi ng whet her worker classification for enpl oynent tax
pur poses was even an issue in the prior audit.
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Loui si ana | aw governs petitioner’s right to prosecute an action
in this Court.

Loui si ana | aw provides: “Upon issuance of the certificate
of dissolution, the corporate existence shall cease as of the
effective date stated in the certificate, except for the sole
pur pose of any action or suit comrenced theretofore by, or
comenced tinely against, the corporation.” La. Rev. Stat. Ann.

sec. 12:148(C) (2010); see also Gubbs v. Glf Intl. Marine,

Inc., 13 F.3d 168, 172 (5th Cr. 1994). |In Mayfair Sales, Inc.

v. Sanms, 339 So. 2d 1277, 1279 (La. C. App. 1976), the court of

appeal of Loui siana expl ai ned:

The purpose of * * * [La. Rev. Stat. Ann. sec.
12:148(C)] is to allow for the extension of corporate
existence to finalize litigation previously commenced
by or against the corporation. Wthout this statute,
unresol ved clains by or against a corporate entity
asserted prior to dissolution wuld abate upon
di ssolution of the corporation. [Citation omtted.]
Petitioner conmmenced an action in this Court by filing a

petition. Although petitioner was subsequently dissol ved under
Loui siana law, petitioner is entitled under Louisiana |law to
prosecute this action. See La. Rev. Stat. Ann. sec. 12:148(C);

Gubbs v. Gulf Intl. Marine, Inc., supra. Consequently,

petitioner is a proper party before the Court.

1. Empl oyees v. | ndependent Contractors

Sections 3111 and 3301 inpose FI CA and FUTA t axes,

respectively, on enployers on the basis of wages they pay to
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enpl oyees. Joseph M Grey Pub. Accountant, P.C v. Conm Ssioner,

119 T.C. 121, 126 (2002), affd. 93 Fed. Appx. 473 (3d Cir. 2004).
Section 3121(d)(2) provides that for FICA tax purposes the term
“enpl oyee” includes any individual who has the status of an

enpl oyee under comon |aw. Section 3121(d)(1), (3), and (4)
descri bes other individuals who are considered enpl oyees for FICA
tax purposes regardless of their status under common | aw.

| ndi vi dual s who are described in section 3121(d)(1), (3), and

(4), including an officer of a corporation, are commonly referred

to as “statutory” enployees. Joseph M Gey Pub. Accountant,

P.C. v. Comm ssioner, supra at 126. Wth certain exceptions not

relevant in this case, the section 3121(d) definition of
“enpl oyee” al so applies for FUTA tax purposes. Sec. 3306(i).

For purposes of incone tax w thholding, the term “enpl oyee”
includes, inter alia, “an officer of a corporation.” Sec.
3401(c). The termalso includes “every individual performng
services if the relationship between himand the person for whom
he perfornms such services is the legal relationship of enployer
and enpl oyee.” Sec. 31.3401(c)-1(a), Enploynent Tax Regs. The
exi stence of an enpl oyer-enpl oyee rel ationship for incone tax
wi t hhol di ng purposes is determ ned generally by reference to the
usual comon | aw rul es applicable in determ ning such
relationships. See sec. 31.3401(c)-1, Enploynent Tax Regs.; see

al so Rev. Rul. 75-343, 1975-2 C.B. 403.



A. Burden of Proof

The Comm ssioner’s determ nations are presuned correct, and
t he taxpayer bears the burden of proving that they are incorrect.

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). This

principle applies to the Conm ssioner’s determ nations that a

taxpayer’s workers are enployees. Ewens & Mller, Inc. v.

Comm ssioner, 117 T.C 263, 268 (2001) (citing Boles Trucking,

Inc. v. United States, 77 F.3d 236, 239-240 (8th Gr. 1996)).

B. VWhet her Donal d Cave Was Petitioner’'s Enpl oyee

An officer of a corporation who perfornms substanti al
services for the corporation and receives renuneration for such
services is an enpl oyee for enploynent tax purposes. Secs.

3121(d) (1), 3306(i); see also Veterinary Surgical Consultants,

P.C. v. Comm ssioner, 117 T.C 141, 144-145 (2001), affd. sub

nom Yeadle Drywall Co. v. Conmm ssioner, 54 Fed. Appx. 100 (3d

Cr. 2002); sec. 31.3121(d)-1(b), Enploynent Tax Regs. However,
an officer of a corporation who does not perform any services or
perfornms only m nor services and who neither receives nor is
entitled to receive any renuneration, directly or indirectly, is
not an enpl oyee of the corporation. Sec. 31.3121(d)-1(b),

Enmpl oynent Tax Regs. In Veterinary Surgical Consultants, P.C V.

Comm ssi oner, supra, we held that a surgeon who was the president

and sol e sharehol der of an S corporation and performnmed services

for the corporation was an enpl oyee for enpl oynent tax purposes.
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See al so Joseph M Grey Pub. Accountant, P.C. v. Conmni ssioner,

supra at 130.

I n 2003 and 2004 Donal d Cave was petitioner’s president,
made virtually all corporate decisions with respect to
petitioner, received a percentage of the legal fees recovered in
cases he handl ed, and received draws from petitioner of $48, 000
and $360, 000 in 2003 and 2004, respectively. These facts tend to
establish that Donald Cave was petitioner’s enployee within the
meani ng of section 3121(d)(1).

There is no evidence in the record, such as a service
agreenent, to support a finding that Donald Cave perforned
services for petitioner in some capacity other than as president.

See Joseph M Grey Pub. Accountant, P.C. v. Conm Ssioner, supra

at 129-130; see also Rev. Rul. 82-83, 1982-1 C. B. 151, 152 (“It
is a question of fact in all cases whether officers of a
corporation are performng services within the scope of their
duties as officers or whether they are perform ng services as

i ndependent contractors.”). Moreover, the nmanagenent services
Donal d Cave perforned for petitioner were fundanental to
petitioner’s operations, and such services rarely are perforned
by i ndependent contractors. See Rev. Rul. 82-83, supra, 1982-1
C.B. at 152. Finally, the fact that Donald Cave del egated sone
day-to-day responsibilities with respect to petitioner to M.

Wlls is immterial because the record reflects that Ms. Wells
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was acting on Donald Cave' s behalf and she performed only those
tasks that Donal d Cave del egated to her.?®
In summary, we conclude that Donald Cave was a statutory
enpl oyee of petitioner for enploynent tax purposes in 2003 and
2004. See secs. 3121(d)(1), 3306(i); sec. 31.3121(d)-1(b),
Enpl oyment Tax Regs.

C. VWhet her the Associ ate Attorneys and M. Mtthews Wre
Petitioner’s Enpl oyees

Section 3121(d)(2) defines an enpl oyee as “any individual
who, under the usual common |aw rul es applicable in determ ning
t he enpl oyer-enpl oyee rel ati onshi p, has the status of an
enpl oyee”. See also sec. 3306(i). The regulations provide
addi tional guidance with respect to a worker’s classification as
a common | aw enpl oyee. Specifically, section 31.3121(d)-1(c)(2),
Enpl oyment Tax Regs., provides:

[ An enpl oyer - enpl oyee] relationship exists when the
person for whom services are perfornmed has the right to
control and direct the individual who perforns the
services, not only as to the result to be acconplished
by the work but also as to the details and neans by
which that result is acconplished. * * * [I]t is not
necessary that the enployer actually direct or control
the manner in which the services are perforned; it is
sufficient if he has the right to do so. The right to
di scharge is also an inportant factor indicating that

°Even if we were to evaluate Donal d Cave' s worker
classification taking into account only those services he
personal |y performed for petitioner, we would still conclude that
Donal d Cave was petitioner’s enployee in 2003 and 2004 because he
was petitioner’s president, he personally perforned substanti al
services for petitioner, and he received renuneration from
petitioner.
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t he person possessing that right is an enployer. O her

factors characteristic of an enpl oyer, but not

necessarily present in every case, are the furnishing

of tools and the furnishing of a place to work, to the

i ndi vi dual who perforns the services. * * *

Absent a stipulation to the contrary, this case is
appeal able to the Court of Appeals for the Fifth Crcuit. See
sec. 7482(b)(1)(B). The Court of Appeals for the Fifth Grcuit
considers the followi ng factors in deciding whether a worker is a
comon | aw enpl oyee: (1) The degree of control the principal has
over the worker, (2) the worker’s opportunity for profit or |oss,
(3) the worker’s investnent in facilities, (4) the permanence of

the relationship, and (5) the skill required in the operation.?

Breaux & Daigle, Inc. v. United States, 900 F.2d 49, 51 (5th G

1990). No single factor is determnative, all facts and
ci rcunst ances nust be taken into account, and doubtful questions

shoul d be resolved in favor of enployee status. 1d. at 51-52.

This Court and the Internal Revenue Service use simlar
tests. This Court considers: (1) The degree of control
exerci sed by the principal over the worker, (2) which party
invests in work facilities used by the worker, (3) the worker’s
opportunity for profit or loss, (4) whether the principal has the
right to discharge the worker, (5) whether the work is part of
the principal’s regular business, (6) the permanency of the
relationship, and (7) the relationship the parties believed they
were creating. See, e.g., Ewens & Mller, Inc. v. Conmm Ssioner
117 T.C. 263, 270 (2001); see also Weber v. Conm ssioner, 103
T.C. 378, 387 (1994), affd. 60 F.3d 1104 (4th Cr. 1995). No
single factor is determnative, and all facts and circunstances
must be considered. Weber v. Conmm ssioner, supra at 387. The
I nternal Revenue Service applies a 20-factor analysis, which al so
requires an exam nation of all relevant facts and circunstances.
See Rev. Rul. 87-41, 1987-1 C.B. 296, 298-299.
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1. Deqgr ee of Control

In determ ning the existence of an enpl oyer-enpl oyee
relationship, the crucial test is the principal’s right to
control the worker not only as to the result to be obtained but
al so as to the manner in which the service is to be perforned.

Weber v. Comm ssioner, 103 T.C. 378, 387, 390 (1994), affd. 60

F.3d 1104 (4th Cr. 1995); sec. 31.3121(d)-1(c)(2), Enploynent
Tax Regs. The degree of control necessary to find an enpl oyer-
enpl oyee rel ationship varies depending on the nature of the

services provided by the worker. Ewens & Mller, Inc. v.

Commi ssioner, 117 T.C. at 270. The level of control necessary to

find enpl oyee status generally is | ower when applied to
prof essi onal s than when applied to nonprofessionals. Wber v.

Conmi ssi oner, supra at 388; Janes v. Conmi ssioner, 25 T.C. 1296,

1301 (1956) (noting that “there are nmany em nent | awers who are
full-time enpl oyees of corporations and who carry on their
prof essional work with a m ni num of direct supervision or control
over their methods on the part of their enployer”).

In order for the principal to retain the requisite control
over the details of a worker’s work, it is not necessary that the
princi pal stand over the worker and direct every nove made by the

wor ker. Weber v. Conmm ssioner, supra at 388; sec. 31.3121(d)-

1(c)(2), Enploynment Tax Regs. Rather, the crucial test is

whet her the principal had the right to inpose control. Wber v.
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Conmi ssi oner, supra at 387-388. In Weber v. Conmi Ssioner, supra

at 388-390, we concluded that the taxpayer, a United Methodi st
Church m nister, was subject to significant control where, inter
alia, he was required to perform nunmerous duties, |acked
authority to discontinue the church’s regul ar services, was
required to be “anmenable” to the church’s governing authority,
and was subject to discipline, including termnation, for

i neffectiveness or unfitness. Conversely, in Sinpson v.

Commi ssioner, 64 T.C 974, 985-987 (1975), we concluded that the

t axpayer, an insurance agent, was not subject to significant
control where, inter alia, he set his own work schedul e,
submtted no witten reports, and was not provided with any
“l eads” to help himsell insurance policies.

a. Associ ate Attorneys

Whet her petitioner had the right to control the details of
the associate attorneys’ work is an intensely factual question.
On the one hand, petitioner provided the associate attorneys with
m nimal training and supervision. Donald Cave suggested (but did
not require) that new attorneys attend one or two of his trials,
attend particular semnars, and read certain legal articles. The
associ ate attorneys were not required to work froma particular
| ocation, to work particular hours, or to account for their tine.

The associate attorneys were not required to accept or reject
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certain cases or kinds of cases and were free to reject cases
referred to them by Donal d Cave.

On the other hand, petitioner, acting through its president,
Donal d Cave, controlled the assignment of cases to the associate
attorneys and determ ned whether the associate attorneys would be
rei mbursed for case-rel ated and ot her work-rel ated expenses.
These facts are highly probative that petitioner had substanti al
control over the manner in which the associate attorneys
performed their work. Petitioner, acting through Donald Cave,
al so revi ewed pl eadi ngs and correspondence prepared by the
associate attorneys in at |east sone cases and required themto
give oral status reports in certain circunstances. In addition,
Donal d Cave nade suggestions to the associate attorneys about how
to handl e particul ar cases, and he expected the associate
attorneys to help out occasionally with cases he was personally

handling. Finally, unlike the firmin Sinpson v. Conm Ssioner,

supra, which did not provide the taxpayer with any “leads” to
hel p hi m devel op busi ness, petitioner routinely referred cases to
the associate attorneys to help them generate fees and devel op
practices.

On bal ance, we conclude that the anal ysis regarding control
tips in favor of an enpl oyer-enpl oyee rel ati onship.
Petitioner’s ability to affect the course of litigation by its

deci sions regarding the funding of litigation, work assignnents,
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and wor ki ng conditions, including the supervision of associate
attorneys who worked on cases generated by petitioner and/or
Donal d Cave, weighs in favor of an enpl oyer-enpl oyee
relationship. The independence of the associate attorneys in
dealing with cases they originated for petitioner!! is not
sufficient to overcone the control that petitioner exercised,
and had the right to exercise, over the operation of the firm
and the funding and conduct of firmlitigation in general.

This factor is indicative of an enpl oyer-enpl oyee
rel ati onshi p.

b. M. Matthews

Li ke the associate attorneys, M. Mtthews was not required
to work froma particular location, to work particular hours, or
to account for his tinme. But unlike the associate attorneys,

who were expected to generate cases and clients for petitioner

1The Internal Revenue Service issued two revenue rulings
regardi ng the worker classification status of registered nurses
and practical nurses that discussed at least in part the effect
of a worker’s education and professional credentials. See Rev.
Rul . 75-101, 1975-1 C. B. 318; Rev. Rul. 61-196, 1961-2 C B. 155.
Both revenue rulings state that whether a nurse is to be treated
as an i ndependent contractor or as an enpl oyee depends on the
facts and circunstances of the case. Although both revenue
rulings conclude that registered nurses and practical nurses may
be considered as self-enployed if they are engaged in private
duty nursing under circunstances where they function
i ndependently as licensed professionals, the revenue rulings al so
state that such nurses are enployees if they are on the regul ar
staff of a hospital, clinic, nursing honme, or physician and are
subject to the direction and control of those that engaged them
The revenue rulings do not conflict with the concl usions we reach
in this case.
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and who had discretion to manage their cases as they saw fit,
M. Matthews received all of his assignments directly from
Donal d Cave or, in rare instances, fromone of the associate
attorneys, and there is no evidence that M. Mtthews was free
to reject assignnents.

This factor is indicative of an enpl oyer-enpl oyee
rel ati onship.

2. | nvestnent in Facilities

The fact that a worker provides his or her own tools
generally indicates the worker is an independent contractor.

Ewens & MIller, Inc. v. Comm ssioner, 117 T.C. at 271

Conversely, the fact that a worker has no investnent in the
facilities used in the work is indicative of an enpl oyer -

enpl oyee relationship. See id. Were the value of the tools
provided by the worker is mnimal, this factor is not of great

wei ght. See Breaux & Daigle, Inc. v. United States, 900 F.2d at

53.

a. Associ ate Attorneys

Petitioner provided the associate attorneys with all of the
tools and facilities necessary to conplete their work, including
of fice space, office furniture, conputers, telephones, fax
machi nes, copyi ng machi nes, and office supplies. Petitioner
al so provided the associate attorneys with secretarial services,

t el ephone and Internet service, and access to petitioner’s
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conputer server, law library, and online | egal research
services. In sone instances, petitioner even paid or reinbursed
the associ ate attorneys’ autonobile expenses. Although sone of
the associate attorneys used their own funds to decorate their
offices or to set up hone offices, there is no credible evidence
that the associate attorneys had nore than a de mnims
investnment in the facilities used in their work. This factor is
i ndi cative of an enpl oyer-enpl oyee rel ati onshi p.

b. M. Matthews

Petitioner provided M. Matthews with nost of the sanme
anenities it provided to the associ ate attorneys, including
of fice space, office furniture, a conputer, office supplies and
equi pnent, and access to petitioner’s law library, online
research services, and conputer server. Although M. Mtthews
soneti mes worked from honme, there is no evidence that he had a
significant investnment in any of the facilities used in
connection with his work for petitioner in 2003 or 2004. This
factor is indicative of an enpl oyer-enpl oyee rel ationship.

3. Profit or Loss

A conpensation arrangenent in which an individual works on
conmi ssion nmay be indicative of an independent contractor

rel ati onship. See Sinpson v. Conmm ssioner, 64 T.C. at 988

(characterizing an individual as an i ndependent contractor

where, inter alia, his “opportunity for, and the degree to which
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he m ght make, a profit or loss in any given year was solely
dependent upon his own efforts and skill”). Conversely, a
conpensati on arrangenment in which an individual cannot increase
his profits through his own efforts and is not at risk for |oss
is indicative of an enpl oyer-enpl oyee rel ationship. See Juliard

v. Comm ssioner, T.C Meno. 1991-230 (characterizing an

i ndi vi dual as an enpl oyee where, inter alia, he was paid a salary
and rei nmbursed for expenses incurred with respect to his work).

a. Associ ate Attorneys

The associ ate attorneys’ conpensation in 2003 and 2004
consi sted of a percentage of the gross fees petitioner collected
in the cases they handl ed. The percentage varied dependi ng on
who secured the case. Thus, the associate attorneys could
increase their profit by devel oping new clients and cases and by
securing larger fees in the cases they handl ed. However, the
associate attorneys bore little, if any, risk of loss from
petitioner’s cases and clients that they handl ed, even if they
brought theminto the firm Petitioner provided the associate
attorneys with virtually all of the tools, facilities, and
services necessary to conplete their work. Moreover, petitioner
paid or reinbursed the associate attorneys for nost case-rel ated
expenses and absorbed the loss if a case never generated a fee.

Petitioner also paid or reinbursed the associate attorneys for
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vari ous ot her professional expenses, including Louisiana State
Bar Associ ation dues, CLE courses, and voluntary professional
associ ati on nenber shi ps.
In sunmary, the associate attorneys could increase their
profits through their own efforts and skill but bore no risk of
|l oss. This factor is neutral.

b. M. Matthews

Unli ke the associate attorneys, M. Mitthews had no ability
to increase his profits by attracting new clients or securing
|arger fees in the matters he worked on. Instead, M. Matthews
was paid a flat anount to performlegal services for petitioner
and was reinbursed for the costs incurred in his work. Thus, M.
Mat t hews coul d not increase his profits through his own effort
and skill and bore no risk of loss wth respect to his work for
petitioner. This factor is indicative of an enpl oyer-enpl oyee
rel ati onship.

4. Per nanence of the Rel ati onship

a. Associ ate Attorneys

Petitioner did not require the associate attorneys to sign
witten contracts of enploynent or covenants not to conpete.
Neverthel ess, the record reflects that the rel ati onship between
petitioner and the associate attorneys was continuous,
per manent, and exclusive. M. WIlis worked for petitioner as

an attorney for 12 years, M. LaHaye worked for petitioner as an
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attorney for 3 years, and M chael Cave had worked for petitioner
and its successor, Cave Law Firm L.L.C., as an attorney for 10
years as of the trial date. Although the associate attorneys
were not required to work exclusively for petitioner, there is
no credi ble evidence that any of the associate attorneys ever
provided or offered to provide services to another law firm
during the periods at issue, nor did they offer services
directly to the public other than in their capacity as attorneys
wor king for petitioner. This factor is indicative of an
enpl oyer - enpl oyee rel ati onshi p.

b. M. Matthews

Al t hough M. Matthews was not required to sign a witten
contract of enploynment or a covenant not to conpete, the record
reflects that M. Matthews’ relationship with petitioner was
permanent rather than tenporary. |Indeed, as of the trial date
M. Matthews had been associated with petitioner and its
successor for around 10 years. However, M. Mtthews routinely
provi ded | egal and other services to | awers, law firns, and
organi zations unaffiliated with petitioner, including
petitioner’s conpetitors. This factor is neutral.

5. Skill Required in Operation

a. Associ ate Attorneys

In Breaux & Daigle, Inc. v. United States, 900 F.2d at 52-

53, the Court of Appeals for the Fifth Grcuit observed that a
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worker’s mnimal skill argued against a finding of independent
contractor status. “‘[T]he workers were not specialists called
in to solve a problem but unskilled |aborers who perforned the
essential, everyday chores of * * * [the taxpayer’s]

operation.”” Id. (quoting MlLaughlin v. Seafood, Inc., 861 F.2d

450, 452 (5th Gr. 1988), nodified 867 F.2d 875, 876-877 (5th
Cr. 1989). Unlike the workers whose classification was at

issue in Breaux & Daigle, the associate attorneys were highly

educat ed professionals. On the other hand, the associate
attorneys, who were newy licensed | awers when first hired by
petitioner, were not specialists called in to solve a particular
probl em but instead perfornmed the essential, everyday

prof essional tasks in petitioner’s business. This factor is
neutral .

b. M. Matthews

The precedi ng paragraph applies with equal force to M.
Matt hews. Al though M. Matthews’ work for petitioner arguably
required less skill than the work perforned by the associate
attorneys, M. Mtthews was an educated and skilled professional
whose responsi bilities included essential, everyday professional
tasks in petitioner’s business. This factor is neutral.

6. O her Factors

As noted above, in determ ning whether a worker is an

enpl oyee or an i ndependent contractor for enploynent tax
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pur poses, no single factor is determnative, and all facts and
ci rcunstances nust be taken into account. Sonme of the other
factors that the Court of Appeals for the Fifth Crcuit and this
Court consider include whether the work is an integral part of
the principal’ s business and whet her the principal has the right

to discharge the worker. See id. at 53; Wber v. Conmm ssioner,

103 T.C. at 387.

a. Associ ate Attorneys

Fees generated fromthe provision of |egal services were
petitioner’s only source of inconme in 2003 and 2004. Petitioner
hired the associate attorneys to provide |egal services to
existing clients and to develop new clients. The services the
associ ate attorneys provided petitioner in 2003 and 2004 were
therefore an integral part of petitioner’s business. This
factor suggests the associate attorneys were petitioner’s
enpl oyees.

The record does not contain any information regarding
whet her petitioner had the right to discharge the associ ate
attorneys and, if so, whether there were any limtations on this
right. This factor is neutral.

b. M. Matthews

M. Matthews’ work was al so an integral part of
petitioner’s business. Al though M. Matthews was a | aw clerk

rather than a licensed attorney, his responsibilities--
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conducting | egal research and drafting |egal pleadings--were
crucial to petitioner’s law practice. This factor suggests an
enpl oyer - enpl oyee rel ati onshi p.

The record does not contain any information regarding
whet her petitioner had the right to discharge M. Matthews and,
if so, whether there were any limtations on this right. This
factor is neutral.

7. Sumary

a. The Associ ate Attorneys

In sunmary, we conclude on the basis of all of the rel evant
facts and circunstances that the associate attorneys were
petitioner’s common | aw enpl oyees. Three of the five specific
factors--degree of control, investnent in facilities, and
per manence of the relationshi p—indicate an enpl oyer-enpl oyee
rel ationship, and the remaining factors are neutral. In
addition, the fact that the work perforned by the associate
attorneys is an integral part of petitioner’s business supports
our conclusion. Keeping in mnd that petitioner bears the
burden of proof and that doubtful questions should be resolved
in favor of enpl oyer-enpl oyee status, we conclude that the
associate attorneys were petitioner’s enployees for enpl oynent

tax purposes in 2003 and 2004.
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b. M. Matthews

Most of the five specific factors we considered are
i ndi cative of an enpl oyer-enpl oyee relationship. |In particular,
petitioner’s control over M. Mtthews’ work and conpensation
arrangenents strongly suggests that he was petitioner’s enpl oyee
in 2003 and 2004. Keeping in mnd that respondent’s
determ nations are presuned correct, that petitioner has the
burden of proof, and that doubtful questions should be resol ved
in favor of enploynent, and after considering all the facts and
ci rcunst ances, we conclude that M. Mitthews was petitioner’s
enpl oyee for enploynent tax purposes in 2003 and 2004.

[11. Act Section 530 Relief??

When applicable, act section 530 relieves a taxpayer from
enpl oynment taxes, notw thstanding that the rel ati onshi p between
t he taxpayer and the individual performng services would

ot herw se require paynent of such taxes. Charlotte’'s Ofice

Boutique, Inc. v. Comm ssioner, 121 T.C. 89, 106 (2003), affd.

425 F. 3d 1203 (9th Cr. 2005). To qualify for act section 530
relief the taxpayer (1) must not have treated the individual as
an enpl oyee for any period, (2) nust have consistently treated
the individual as not being an enployee on all tax returns for

periods after Decenmber 31, 1978, and (3) nust have had a

12Petiti oner suggested on brief that we need not reach the
merits of petitioner’s claimfor act sec. 530 relief and nmade no
argunment with respect to act sec. 530 relief.
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reasonabl e basis for not treating the individual as an enpl oyee.

Act sec. 530(a)(1); Joseph M Gey Pub. Accountant, P.C. V.

Conmi ssioner, 119 T.C. at 130.

A taxpayer is treated as having had a reasonabl e basis for
not treating an individual as an enployee if the taxpayer’s
treatnment of the individual was in reasonable reliance on (1)
judicial precedent, (2) published rulings, (3) technical advice
Wi th respect to the taxpayer, (4) a letter ruling to the
t axpayer, (5) a past Internal Revenue Service audit of the
t axpayer that entailed no assessnent attributable to the
t axpayer’s enploynent tax treatnent of individuals holding
positions substantially simlar to the position held by the
i ndi vi dual whose status is at issue, or (6) a |ongstanding
recogni zed practice of a significant segnent of the industry in
whi ch the individual was engaged. Act sec. 530(a)(2);

Veterinary Surqgical Consultants, P.C. v. Commi ssioner, 117 T.C.

at 147; see also BEwens & MIller, Inc. v. Conm ssioner, 117 T.C

at 276-277. A taxpayer may also qualify for act section 530
relief if it establishes that it had sone ot her reasonabl e basis
for treating its workers as independent contractors. See, e.g.,

|l ages in Motion of El Paso, Inc. v. Conm ssioner, T.C. Meno.

2006- 19.
| f a taxpayer establishes a prima facie case that it neets

the reporting consistency and substantive consi stency
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requi renents of act section 530(a)(1), relied on one of the
reasonabl e basis safe harbors in act section 530(a)(2), and
cooperated with all reasonable requests fromthe Secretary, then
t he burden shifts to the Conm ssioner to establish that the
taxpayer is not entitled to act section 530 relief. Act sec.
530(e) (4) (added by the Small|l Business Job Protection Act of
1996, Pub. L. 104-188, sec. 1122(a), 110 Stat. 1766). Wth this
background in m nd, we now consider whether petitioner is
entitled to act section 530 relief wth respect to any of the
wor kers that respondent determ ned were enpl oyees in 2003 and
2004.

A. Donal d Cave

Al t hough act section 530(a) is not by its terns |imted to
situations involving worker classification under conmon | aw, we
have held that act section 530 relief is not available with

respect to statutory enployees. Joseph M Gey Pub. Accountant,

P.C. v. Conm ssioner, supra at 132-134; see also Charlotte's

Ofice Boutique, Inc. v. Comm ssioner, supra at 109 n. 10.

Donal d Cave was petitioner’s statutory enpl oyee in 2003 and
2004. See supra p. 18. Consequently, act section 530 relief is
not available to petitioner wwth respect to Donald Cave.

B. The Associ ate Attorneys

Respondent appears to concede that petitioner did not treat

any of the associate attorneys as enpl oyees for any period
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during which they performed services for petitioner as
attorneys® and that petitioner issued Forns 1099 to the
associate attorneys in 2003 and 2004. However, petitioner has
not established that it relied on any of the authorities |isted
in the act section 530(a)(2) safe harbor or that it had any
ot her reasonable basis for treating the associate attorneys as
i ndependent contractors.

Donal d Cave testified at trial that he believed the
associ ate attorneys were appropriately classified as i ndependent
contractors because he did not have control over them However,
there is no credi ble evidence that Donald Cave did any research
or conducted any neani ngful investigation with respect to the
associ ate attorneys’ worker classification or that he relied on
the informed advice of M. Roberts. On the contrary, the record
suggests that M. Roberts accepted Donal d Cave’s concl usion that
the associate attorneys were i ndependent contractors w t hout
t horoughly investigating the issue. Consequently, we concl ude
that petitioner is not entitled to act section 530 relief with
respect to the associ ate attorneys.

C. M. Matthews

Act section 530(a)(3) clarifies act section 530(a)(1l) by

providing that act section 530 relief is not available “if the

B3As noted above, petitioner treated the associ ate attorneys
as enpl oyees during their tenures as |aw clerks.
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t axpayer (or a predecessor) has treated any individual holding a
substantially simlar position as an enpl oyee for purposes of
t he enpl oynent taxes for any period beginning after Decenber 31,
1977.” Petitioner treated M. Matthews as an i ndependent
contractor in 2003 and 2004. However, petitioner treated the
associ ate attorneys as enployees during their tenures as | aw
cl erks--when they held positions substantially simlar to the
one M. Matthews held in 2003 and 2004. Consequently, act
section 530 relief is not available to petitioner with respect
to M. Matthews.

V. Section 6656 Penalty

Section 6656 inposes a penalty equal to 10 percent of the
portion of an underpaynent of tax that is required to be
deposited, if the failure to deposit is for nore than 15 days.

Charlotte’'s Ofice Boutique, Inc. v. Conm ssioner, 121 T.C. at

109. The taxpayer may avoid the penalty under section 6656 if
the taxpayer’s failure to deposit a tax was due to reasonabl e
cause and not willful neglect. 1d. A taxpayer’s reliance on
the advice of a conpetent professional adviser nay constitute
reasonabl e cause where the taxpayer establishes by a
preponderance of the evidence that: (1) The adviser was a
conpet ent professional who had sufficient expertise to justify
reliance, (2) the taxpayer provided the adviser with necessary

and accurate information, and (3) the taxpayer actually relied
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in good faith on the adviser’s judgnent. Neonatol ogy

Associates, P.A. v. Comm ssioner, 115 T.C 43, 99 (2000), affd.

299 F.3d 221 (3d Gr. 2002); see also Charlotte’s Ofice

Bouti que, Inc. v. Conm ssioner, supra at 110-111

Respondent has denonstrated that petitioner failed to
deposit enploynent tax with respect to Donald Cave, the
associ ate attorneys, and M. Matthews. Consequently, petitioner
nmust cone forward with evidence sufficient to persuade the Court
that respondent’s determnation is incorrect. See Higbee v.

Comm ssioner, 116 T.C 438, 447 (2001).

Petitioner has not offered any argunent that respondent’s
determ nation of a penalty is incorrect or inappropriate, nor
has petitioner argued that its failure to deposit enploynent tax
was due to reasonable cause and not to willful neglect.
Petitioner does not argue that it relied on M. Roberts’ advice
and, in any event, petitioner has not established that it
provided himw th all necessary and accurate information or
relied in good faith on his judgnment. Consequently, we sustain
respondent’s determination that petitioner is liable for the
section 6656 penalty for 2003 and 2004.

V. Concl usi on

In summary, we hold that (1) petitioner is a proper party
before this Court, (2) Donald Cave, the associate attorneys, and

M. Matthews were petitioner’s enployees for enploynent tax
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pur poses in 2003 and 2004, (3) petitioner is not entitled to act
section 530 relief, and (4) petitioner is liable for the section
6656 penalty.

We have considered the remai ning argunents of both parties
for results contrary to those expressed herein, and to the
extent not discussed above, we conclude such argunents are
irrelevant, noot, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




