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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.
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Respondent determ ned a deficiency in petitioners’ Federal
i ncome tax of $608 for the taxable year 2001.

The issue for decision is whether certain worker’s
conpensati on benefits received by Carol J. Cawey in lieu of
Social Security disability benefits are includable in
petitioners’ gross incone for taxable year 2001 under section 86.
The adjustnents resulting fromthe disall owance of a portion of
t he deduction petitioners clained for nedi cal expenses are
conput ational and will be resolved by the Court’s holding on the
Social Security benefits issue.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Plainfield, Illinois, on the date the petition was filed in this
case. Robert E. Cawey appeared before the Court and presented
petitioners’ case. Carol J. Cawey (petitioner) did not appear.?
During nost of 2000, petitioner worked for Aramark, a
private food servicing conpany whi ch provi ded enpl oyees to the
II'linois Departnment of Correction’ s kitchen services. On October
12, 2000, petitioner was injured in a work-related accident. In

Novenmber of 2000, petitioner applied for and received State of

Petitioners had recently separated before trial; however,
all the parties agreed that Robert E. Cawey was authorized to
represent Carol J. Cawey’s interest.
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II'linois worker’s conpensation benefits. In 2001, petitioner
continued to receive worker’s conpensati on benefits of

$15, 738. 32.

In 2001, petitioner’s attorney advised her to file for
Social Security Disability Insurance benefits. In April of 2001,
petitioner applied for Social Security benefits. According to
For m SSA- 1099, Soci al Security Statenent, issued by the Soci al
Security Adm nistration, petitioner received Social Security
benefits of $4,422.40 for taxable year 2001. Form SSA-1099 for
t axabl e year 2001 al so shows that there was a worker’s
conpensation offset in the amount of $4,422.40. Petitioners did
not report any Social Security benefits on their joint Federal
income tax return for 2001.

On April 12, 2004, respondent issued to petitioners a notice
of deficiency that determ ned petitioners failed to include in
gross incone for the taxable year 2001 the anmpbunt of $3,759? as a
result of adjustnents for taxable Social Security benefits under
section 86. Further, the determnation resulted in conputational
adj ust nents causi ng the disallowance of a portion of the

deduction clained by petitioners for nedical expenses.

2Respondent cal cul ated this anpbunt as 85 percent of the
$4,422.40 in Social Security benefits for 2001.
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D scussi on®

As previously stated, the issue before the Court is whether
certain worker’s conpensation benefits petitioner received in
lieu of Social Security disability benefits are includable in
petitioners’ gross incone for taxable year 2001 under section 86.

Petitioners maintain that since petitioner did not receive
an actual paynment fromthe Social Security Adm nistration during
2001 because of the offset of worknmen s conpensation benefits
received in that year, it is unfair to include the offset anount
in their 2001 incone. Respondent maintains that although
petitioners did not receive an actual paynment fromthe Soci al
Security Adm nistration during 2001, they nmust neverthel ess
i nclude the offset anobunt in their 2001 i ncone under section
86(d)(3).

G oss incone includes “all income from whatever source
derived” unless specifically excluded. Sec. 61(a). Generally,
gross i ncone does not include “anmpbunts received under worknen’s
conpensation acts as conpensation for personal injuries or
sickness”. Sec. 104(a)(1). Social Security benefits, however,

are included in gross incone as provided by section 86.

W decide the issue in this case without regard to the
burden of proof. Accordingly, we need not decide whether the
general rule of sec. 7491(a)(1l) is applicable in this case. See
H gbee v. Conmi ssioner, 116 T.C. 438 (2001).
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Married taxpayers filing a joint return whose nodified
adj usted gross incone, plus one-half of their Social Security
benefits, exceeds $44,000 nmust include up to a maxi num of 85
percent of their Social Security benefits in their gross incone.
See sec. 86(a), (b), and (c).

Respondent determ ned that 85 percent of the Social Security
benefits petitioner received for 2001 is includable in
petitioners’ gross inconme. Petitioners do not dispute that
petitioner received worker’s conpensation benefits in the anmount
by which her Social Security benefits were offset. Petitioners,
however, argue that the Social Security Adm nistration never paid
the benefits reported as worker’s conpensation offset, and thus
t hose anmounts should not be included in petitioners’ gross
i ncone.

Section 86(d)(3) clearly provides that such offsets are
Soci al Security benefits for purposes of determ ning gross
i ncone:

if * * * any social security benefit is reduced by reason of

the receipt of a benefit under a worknen’'s conpensation act,

the term “social security benefit” includes that portion of
such benefit received under the worknen' s conpensation act
whi ch equal s such reducti on.

Section 86 was added to the Internal Revenue Code by the
Soci al Security Amendnents of 1983, Pub. L. 98-21, sec. 121, 97

Stat. 80. The House report states in relevant part:

soci al security benefits potentially subject to tax wll
i ncl ude any worknen’ s conpensati on whose recei pt caused a
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reduction in social security disability benefits. For

exanple, if an individual were entitled to $10, 000 of soci al

security disability benefits but received only $6, 000

because of the receipt of $4,000 of workmen s conpensation

benefits, then for purposes of the provisions taxing social
security benefits, the individual will be considered to have

recei ved $10, 000 of social security benefits. [H Rept. 98-

25, at 26 (1983).]

Petitioners seemto argue that section 104(a)(1l) should in
effect “trunp” section 86. However, the statutes nust be read
together. Section 104(a)(1) provides the general rule that
wor ker’ s conpensation benefits are not includable in gross
i ncone. Section 86(d)(3) provides the exception to this general
rule and states that the offset anmount is included in incone in
t he sane manner as a Social Security benefit. This has the
effect of equalizing the Federal tax treatnment of Social Security
benefits avail able to various taxpayers who may or may not be
eligible to receive worker’s conpensation benefits. See H Rept.
98- 25, supra at 26

Petitioners also argue that the operation of section
86(d)(3) is unjust. This Court is not the proper place for this
argunent. W cannot evaluate the fairness of the |aw but nust
apply it as it is witten; it is up to Congress to address

guestions of fairness and to make inprovenents to the | aw

Met zger Trust v. Comm ssioner, 76 T.C. 42, 59-60 (1981), affd.

693 F.2d 459 (5th Cir. 1982).
We have reviewed and found to be correct respondent’s

cal cul ation of the portion of benefits includable in petitioners’
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gross incone under section 86. Accordingly, we uphold
respondent’s determ nation that petitioners’ gross incone for the
t axabl e year 2001 is increased by $3,759 as a result of
adjustnents for taxable Social Security benefits under section
86.

Respondent’ s conputati onal adjustnents to petitioner’s
cl ai mred nedi cal expenses will be decided by our holding on the
i ssue.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




