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GOLDBERG, Special Trial Judge: These cases were

consol i dated and heard pursuant to the provisions of section 7463
of the Internal Revenue Code in effect at the tinme the petitions
were filed. Pursuant to section 7463(b), the decisions to be
entered are not reviewable by any other court, and this opinion
shal |l not be treated as precedent for any other case. Unless

ot herwi se i ndi cated, subsequent section references are to the
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I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

Respondent determ ned deficiencies in petitioner’s Federal
i ncone taxes for the years 2002 and 2003 in the anpbunts of $4, 563
and $4, 237, respectively. The sole issue for decision is whether
petitioner is entitled to an alinony deduction in the amount of
$16, 937 for each of the taxable years in issue.

Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. At the time the petitions were
filed, petitioner resided in Lansing, Illinois.

Petitioner and his fornmer spouse, Debra Chavez (Ms. Chavez)
were married on Septenber 4, 1971, in Cook County, IIlinois.
Three children were born of the marriage. On June 7, 2001, a
Judgnent of Dissolution of Marriage (Judgnent) was entered in the
Circuit Court of Cook County, Illinois, Domestic Relations
Division (circuit court). At the tinme that the Judgment was
entered, one of the three children was a m nor.

I n paragraph 1.2, Article I, of the Judgnent, the circuit
court ordered petitioner to nmake nonthly paynents described as
“unal | ocated child support.” Paragraph 1.3, Article |, states
that the paynents woul d cease on Cctober 1, 2003, the 19th
bi rt hday of petitioner’s youngest daughter. The Judgnment is

silent otherwi se as to whether the paynents or any part thereof,
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were to be deductible as alinony by petitioner and includable as
gross incone by Ms. Chavez. The Judgnent itself is also silent
as to whether petitioner’s obligation to make the paynents woul d
survive Ms. Chavez's death

In addition to the aforenentioned Judgnent, petitioner
submtted, and the Court received into evidence, over
respondent’s objection, three additional orders of the circuit
court. The first, entered on June 18, 2003, required petitioner
to pay $705.74 to Ms. Chavez every 2 weeks as “unallocated child
support and mai ntenance” until a rehearing schedul ed for August
20, 2003. In this order, the circuit court judge designated that
$604 of the $705.74 be characterized as “nmai ntenance.” Al though
the record is silent on the matter, we assune that either this
rehearing did not occur or petitioner continued to nake these
paynments of his own accord through the end of 2003.

The second order, entered on July 23, 2004, required that
petitioner pay $757.52 to Ms. Chavez nonthly for a period of 12
months. Finally, a third order, entered on August 30, 2005,
required that petitioner pay $600 per nonth to Ms. Chavez through
Cctober 5, 2005. In his petition, petitioner maintains that
t hese orders show that at |east a portion, if not all, of the
unal | ocated child support paid by petitioner to Ms. Chavez in
2003, 2004, and 2005, was for maintenance and accordingly, should

entitle himto alinony deductions in taxable years 2002 and 2003.
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Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
t axpayers generally bear the burden of proving otherwi se. Wlch

V. Helvering, 290 U S 111, 115 (1933). Petitioner did not argue

that section 7491 is applicable in these cases, nor did he
establish that the burden of proof should shift to respondent.
Mor eover, the issue involved in these cases, alinony, is a legal
one to be decided on the record without regard to the burden of
proof. Petitioner, therefore, bears the burden of proving that
respondent’s determinations in the notices of deficiency are

erroneous. See Rule 142(a); Wl ch v. Helvering, supra at 115.

An individual may deduct fromhis or her gross incone the
paynments he or she nmade during a taxable year for alinony or
separate mai ntenance. Sec. 215(a).

Section 71(b)(1) defines “alinobny or separate naintenance
paynment” as any paynment in cash if:

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
i ncludabl e in gross inconme under this section and not
al | owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of
separ ate mai nt enance, the payee spouse and the payor
spouse are not nenbers of the sane household at the
time such paynent is nade, and
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(D) there is no liability to nmake any such paynent

for any period after the death of the payee spouse and

there is no liability to make any paynent (in cash or

property) as a substitute for such paynents after the

deat h of the payee spouse.

The test under section 71(b)(1) is conjunctive; a paynent is
deductible as alinony only if all four requirenents of section

71(b)(1) are present. See Jaffe v. Conm ssioner, T.C. Meno.

1999-196. Moreover, any paynment which is payable for the support
of children of the payor spouse is neither includable in incone
under section 71 nor deductible under section 215. Section
71(c)(2) provides that if any anount specified in the divorce or
separation instrument will be reduced on the happening of a
contingency relating to a child, such as attaining a specified
age, the anmount of the reduction will be treated as child
support .

In this case, because the nonthly paynent prescribed in the
Judgnent is for “unallocated child support” it is clear that
t hese paynments were for child support only. The Judgnent, in
fact, ends these paynents upon the youngest child s 19th
birthday. In short, all of these paynents were child support,
and petitioner is not entitled to any deduction for the paynents
pursuant to section 71(c).

Mor eover, we are unconvi nced by petitioner’s argunent that
the intent of the parties is not reflected in the Judgnent

because the term “unal |l ocated child support” is oxynoronic and
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accordingly, void for vagueness. W cannot think of any reason
why the paynents woul d have been characterized as child support
in the Judgnent if they were not intended to be for the support
of the mnor child.

Finally, we consider paynents nade by petitioner to Ms.
Chavez in taxable year 2003. Specifically, we consider the terns
of the order dated June 18, 2003, which required petitioner to
pay $705.74 every 2 weeks to Ms. Chavez, and whereby $604 of that
anount was designated as “mai ntenance” through August 20, 200S3.
Petitioner contends that he should be entitled to a deduction for
all of the paynents that he made pursuant to this order in 2003.
Respondent, in fact, conceded that petitioner is entitled to a
deduction in the anbunt of $3,926 for taxable year 2003, which
represents 6% paynents made by petitioner to Ms. Chavez under the
June 18, 2003, order. Accordingly, we nmust now deci de whet her
petitioner is entitled to a deduction under section 71 for the
bal ance of paynents that he nmade in that year pursuant to the
June 18, 2003, order.

In this case, because the order specifically delineates that
$604 of the $705.74 paynent be for “mmi ntenance” and the
remai nder, $101.74, be for “unallocated child support”, it is
clear to us that this portion of the paynents was intended for

child support only. 1In accordance with the aforenentioned
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section 71(c), we sustain respondent with respect to the bal ance
of the paynents nmade under the June 18, 2003, order.

Accordi ngly, and based on the foregoing facts and
di scussion, we hold that petitioner is not entitled to an alinony
deduction under section 71 for taxable year 2002 and is not
entitled to a deduction in 2003 for the bal ance of paynents in
excess of “maintenance” made pursuant to the June 18, 2003,1

order.
| n docket No. 23941-04S,

decision will be entered for

respondent. | n docket No.

2374-06S, decision will be

entered under Rul e 155.

1 As they are dated in 2004 and 2005, respectively, we wll
not address the other orders previously discussed.



