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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned income tax deficiencies
of $37,594 and $18, 769, and fraud penalties pursuant to section

6663 of $28,195.50 and $14,076.75, for petitioners’ 2005 and

1Unl ess ot herw se indicated, section references are to the
(continued. . .)
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2006 tax years, respectively. The issues we nust decide are:
(1) Whet her respondent bears the burden of proof on the
addi ti onal deficiency respondent has asserted for 2006;2 (2)
whet her petitioners nust include in their gross income for their
2005 and 2006 tax years the ambunts respondent determ ned on the
basis of the analysis of petitioners’ bank deposits; and (3)
whet her petitioners are |iable for the fraud penalties pursuant
to section 6663.
FI NDI NGS OF FACT

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
opi nion by reference and are found accordingly. At the tine they
filed their petition, petitioners resided in Pennsylvani a.
Petitioners are husband and wife (hereinafter referred to
individually as M. Chanbers and Ms. Chanbers, respectively) who
filed joint tax returns for their 2005 and 2006 tax years (the

years in issue).

Y(...continued)
I nt ernal Revenue Code of 1986 (Code), as anended and in effect
for the years in issue, and Rule references are to the Tax Court
Rul es of Practice and Procedure.

2The notice of deficiency issued to petitioners stated that
respondent had determ ned a deficiency for 2006 of $12,027, but
in his answer respondent asserts that that nunber was incorrect
because of a conputation error and that the correct anmount of
petitioners’ deficiency is $18, 769.
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M. Chanbers is an ordained mnister who, during the years
in issue, was the sole pastor of Biblical Church Mnistries
(sonmetines also referred to as Biblical Church or Biblical Church
and G obal Mnistries). Before he founded Biblical Church during
2003, M. Chanbers had been the senior pastor of PilgrimBible
Church since 1991. He resigned fromhis position at Pilgrim
Bi bl e Church because he wanted to concentrate nore on gl obal
evangel i sm and planned to be out of the country for many weeks
during the year. However, about a dozen of his forner
congregants at PilgrimBible Church asked himto continue | eading
themin studying the Bi ble on Sunday nornings. M. Chanbers
agreed to continue |leading themin Sunday worship with the
under st andi ng that he would be m ni stering abroad a nunber of
weeks during the year and that soneone el se would | ead worship
when he was absent.

During 2003 M. Chanbers organi zed Bi blical Church as a
“corporation sole” under U ah |aw. He designated hinself as
“overseer” of Biblical Church. As overseer, he had full control
over the corporation sole, including the authority to amend its
articles of corporation sole and appoint his successor. During
2006 petitioners transferred the ownership of their hone from
t hensel ves as individuals to M. Chanbers as overseer of Biblical

Church, a corporation sole.
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Since its inception Biblical Church has held worship
services every Sunday and Bi bl e studies on Wednesday ni ghts.
The Sunday services are held at the hone of one of the church
menbers, and the Wednesday ni ght studies neet at petitioners’
home. A typical service includes worship nmusic, prayer, and
teaching fromthe Bible. The normal attendance at the Sunday
services ranges from 15 to 25 people. Many of those individuals
attend Biblical Church exclusively as their regular church. In
addition to | eading worship on Sundays and Bi bl e studi es on
Wednesdays, M. Chanbers provides pastoral counseling to the
menbers of Biblical Church

M. Chanbers followed through on his plans to participate in
many overseas evangelismtrips. 1In addition to his job as a
pastor at Biblical Church, he is on the staff of e3 Partners,? an
organi zation that is exenpt fromtax pursuant to section
501(c)(3). M. Chanbers’ role with e3 Partners is “church
planter”, and his primary responsibility is to | ead short-term
m ssion trips to other countries, where he trains |ocal pastors
and ot her volunteers in evangelism

During each of the years in issue M. Chanbers led two trips
with e3 Partners and participated in a third trip. H s travels

included: A trip to Peru during April 2005; trips to two

3The organi zati on was al so known as Q obal Partners during
sone of the years in issue. However, to avoid confusion, we wll
refer to it only as e3 Partners.
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different |ocations in Venezuela fromlate June to md-July 2005;
atriptolIndiathat |asted from Decenber 31, 2005, until early
February 2006; a trip to Costa Rica during March 2006; and a trip
to South Africa during July 2006. H's fam |y acconpani ed himon
the mssion trips, and at |least five nenbers of his congregation
al so participated in at least one trip. Oher congregations sent
volunteers on the trips he led, and he was responsible for
training the nenbers of his teamin the United States before they
travel ed abroad.

The team nenbers were responsible for raising their own
funds for each trip, but e3 Partners coordi nated fundraising by
recei ving donations on behal f of individual team nenbers and
usi ng those donations to pay trip expenses for those team
menbers. Portions of the funds raised by all of the team nenbers
were directed to the team | eaders, |ike M. Chanbers, who were
responsi ble for handling all of the day-to-day expenses the team
woul d encounter on the trip. Before each trip, e3 Partners
deposited funds into a bank account provided by the team | eader,
who then withdrew the cash needed for the trip. Al expenses
incurred during the trip had to be docunented by receipts, and
the team | eader was responsible for returning any unused funds to
e3 Partners at the end of the trip. During the years in issue
M. Chanbers received into his personal bank account numerous

deposits to cover trip expenses frome3 Partners, and the parties



- b -

agree that such funds were properly excluded frompetitioners’
i ncone.

In addition to the funds deposited into petitioners’
personal checking account by e3 Partners on behalf of other team
menbers, petitioners also conducted their own, separate
fundraising for their mssions trips. M. Chanbers solicited
donations by personally contacting people through letters or
phone calls. Sone of the individuals he contacted nade donations
by witing checks to e3 Partners, but others gave by witing
checks to Biblical Church, which M. Chanbers woul d deposit in
one of Biblical Church’s bank accounts.

During both 2005 and 2006 petitioners maintained a personal
checki ng account at MT Bank (M&T account). Petitioners also
mai nt ai ned checki ng accounts for Biblical Church at National Penn
Bank (National Penn account) and the Bank of Lancaster County
(Lancaster account) (collectively, the Biblical Church bank
accounts or the church bank accounts). Petitioners were the only
aut hori zed signatories for the Biblical Church bank accounts.
The nane listed on the church bank accounts was “Biblical Church
and G obal Mnistries”, but petitioners usually deposited checks
made payable to “Biblical Church” into the National Penn account
and checks nmade payable to “@obal Mnistries” into the Lancaster
account. Biblical Church had two bank accounts because M.

Chanbers was trying to separate funds for the church itself from
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funds that were intended to support its overseas m ssion trips.
He had originally planned to save sone of the church funds to
purchase a buil di ng; but because he was very passi onate about the
m ssi on work, he put nost of the noney toward m ssions.

Petitioners opened the Lancaster account before they had
obt ai ned an enpl oynment identification nunber (EIN) fromthe
I nternal Revenue Service (IRS). They told the bank
representative that they had applied for an EIN but had not yet
received it. The bank representative nonetheless allowed themto
open a bank account, and she typed all of the information
requi red on the new deposit account coversheet but left blank the
space for the EIN. She then printed out the new deposit account
coversheet, had petitioners sign it, and instructed themto
informthe bank as soon as they received the EIN fromthe I RS
The bank representative's actions in setting up the account,
printing out the new account coversheet, and | eaving blank the
space for the EIN were consistent with protocol established by
t he Bank of Lancaster County at that tine.

At sonme point, a nine-digit nunber was handwitten in the
space for the tax identification nunber on the new account
coversheet. The nine-digit nunber witten on the new account
coversheet and subsequently associated with the Lancaster account
is the Social Security nunber of a mnor child unrelated to

petitioners, not the EIN assigned to Biblical Church. The m nor
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child who was assigned the Social Security nunber was not an
account hol der at the Bank of Lancaster County when petitioners
created the Lancaster account.

Several nonths after they opened the Lancaster account,
petitioners al so opened the National Penn account. Petitioners
supplied National Penn Bank with Biblical Church’s EIN, which
they had obtained fromthe IRS by the tinme they opened the
Nat i onal Penn account. Wen petitioners discovered that the EIN
associ ated with the Lancaster account was incorrect, at sone
poi nt during 2006, they closed that account and opened a new
account at Northwest Savings Bank (Northwest account), using a
new EIN. Biblical Church also maintained an investnent account
at LPL Financial during the years in issue.*

During the years in issue petitioners perforned part-tine
janitorial work for Superior Walls of Anmerica, Ltd. (Superior
Walls). Petitioners were paid $13 per hour for perform ng
cl eani ng services about 15 hours each week. M. Chanbers
i ntended t he conpensation from Superior Walls as a fundraiser for
his mssion trips and for Biblical Church. He spoke with the
financial controller at Superior Walls and explained his desire
to performjanitorial services as a fundraiser for Biblica

Church. Pursuant to an agreenent with Superior Walls, instead of

‘Respondent has not contended that deposits into the
Nort hwest account or into the investnent account at LPL Fi nanci al
shoul d be included in petitioners’ incone.



- 9 -
payi ng petitioners thenselves for the work, Superior Walls paid
Bi blical Church directly. M. Chanbers executed a Form W29,
Request for Taxpayer ldentification Nunber and Certification, on
behal f of Biblical Church, which he submtted to Superior Walls,
claimng to be exenpt from Federal tax w thhol di ng.

Petitioners later learned that the law required themto
report the conpensation from Superior Walls as taxable incone,
and they began to report the conpensation as incone during 2006.°
Petitioners reported their income from Superior Walls during 2006
on a Schedule C attached to their Form 1040, U.S. Individual
| ncome Tax Return.

During the years in issue, the deposits into the Biblical
Church bank accounts primarily consisted of nunerous small checks
witten by individuals. Menbers and regul ar attendees of
Bi blical Church wote checks that accounted for the |argest
nunber of deposits. Many of those individuals contributed a
regular tithe or offering. Oher checks were witten by
i ndi vi dual s who nade only a few donations during the years in
i ssue. Sonme checks were witten by other churches. |In total,
about 50 individuals and three churches wote at |east one check

to Biblical Church during the years in issue.

°Petitioners concede that conpensation of $12,122 that they
received from Superior Walls during 2005 shoul d have been
reported on their return for that year.
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petitioners wote checks or

ot herwi se used the funds in the church bank accounts as foll ows:

Dat e

1/ 14/ 05
3/ 18/ 05
4/ 13/ 05
4/ 14/ 05
4/ 22/ 05
4/ 22/ 05
5/ 4/ 05

5/ 26/ 05

6/ 14/ 05
7/ 1/ 05
8/ 4/ 05
8/ 15/ 05

10/ 31/ 05
11/ 21/ 05

2/ 7/ 06
2/ 14/ 06
2/ 28/ 06
3/ 6/ 06
3/ 21/ 06
3/ 30/ 06
4/ 11/ 06
4/ 21/ 06
6/ 7/ 06
6/ 15/ 06
7/ 3/ 06

8/ 7/ 06
8/ 22/ 06
9/ 7/ 06
9/ 15/ 06
9/ 18/ 06

Dat e

4/ 8/ 05
5/ 26/ 05
6/ 24/ 05

Lancast er Account

Check No. Payee
136 LPL Fi nanci al Account 9842
137 Unknown
139 LPL Fi nanci al Account 9842
Debit card Appl e Conput er
140 Unknown
141 LPL Fi nanci al Account 9842
142 CMIS
143 Associ ation for Biblical
Resear ch
144 Unknown
145 Unknown
8165 Kat hryn Chanbers
146 Unknown
148 Unknown
147 Unknown
19183 Thomas Chanbers
149 Best Buy
150 Cash
151 Cash
152 Cash
153 Cash
154 Cash
Debit card WAWA
Debit card CHR* CHRI STI AN BK
Debit card DELL CATALOG SALES
157 Trinity Evangelical Divinity
School
158 Unknown
159 Unknown
160 Secretary of State
161 Byers Garage
162 Webst er, Chanberl ain & Bean
Nat i onal Penn Account
Check No. Payee
None Thomas F. Chanbers
None Tom Chanber s
None Thomas Chanbers

Ampunt

$9, 000.
170.

9, 000.
1, 199.
1, 039.
7, 000.
3, 000.
2, 075.

159.
9, 000.
1, 675.
9, 500.
8, 575.

300.
1, 500.

849.
4, 500.
8, 500.
8, 000.
7,675.
4, 100.

60.

430.
1, 590.
1, 000.

2,210.
100.
25.
601.
258.

00
00
00
92
00
00
00
00

00
00
00
00
00
00
00
99
00
00
00
00
00
25
08
46
00

00
00
00
36
42

Ampunt

$2, 500
2,000
2,700
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10/ 31/ 05 None Thomas Chanbers 6, 500
11/ 23/ 05 None Thomas Chanbers 3, 000
12/ 9/ 05 None Tom Chanber s 3, 500
12/ 30/ 05 None Thomas Chanbers 1,875
2/ 28/ 06 None Thomas Chanbers 4,500
3/ 6/ 06 None CASA 1,100
3/ 29/ 06 None Thomas Chanbers 900
4/ 18/ 06 None Thomas Chanbers 3, 500
5/ 1/ 06 None Kat hryn Anne Chanbers 800
6/ 1/ 06 None Thomas F. Chanbers 1, 000
6/ 9/ 06 None Tom Chanber s 1, 700

The I RS reconstructed petitioners’ incone for the years in
i ssue by exam ning the deposits to the M&T account, the Lancaster
account, and the National Penn account. The IRS did not include
deposits into the Northwest account when it reconstructed
petitioners’ inconme. However, the parties have included bank
statenents and cancel ed checks fromthe Northwest account anong
the stipulated exhibits before the Court. Those records show
that petitioners used the debit card fromthe Northwest account
to pay for numerous purchases at Wal-Mart, K-Mart, Staples,
Dol I ar General, and a variety of other retailers, as well as many
purchases at gas stations and restaurants. Petitioners wote
checks on the Northwest account to pay for many househol d
expenses, including their gas bills, cable bills, and sewer
bills. They also wote checks to a tile conpany, a chi mey
sweep, a mattress store, a dentist, a newspaper, a nmechanic, and
a cenent conpany.

On Cctober 2, 2008, respondent mailed to petitioners a

notice of deficiency determ ning deficiencies in incone tax of
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$37,594 and $12,027 and penalties pursuant to section 6663 of
$28, 195. 50 and $9, 020. 25 for their 2005 and 2006 tax years,
respectively. Petitioners tinely filed their petition with this
Court. As noted above, in his answer respondent asserts that
there was a conputation error in the notice of deficiency and
that the correct deficiency and penalty under section 6663 for
2006 are $18, 769 and $14,076. 75, respectively.

OPI NI ON

VWhet her Respondent Bears the Burden of Proof on the
Addi tional Deficiency

CGenerally, the Comm ssioner’s determ nation of a deficiency
is presuned correct, and the taxpayer has the burden of proving

it incorrect. Rule 142(a); Wl ch v. Helvering, 290 U. S. 111, 115

(1933). However, the Comm ssioner generally bears the burden of
proof wth respect to any increases in deficiency. Rule 142(a).

The parties agree that petitioners bear the burden of proof
on the anmobunts determ ned on the first page of the notice of
deficiency. However, petitioners contend that respondent has the
burden of proof on the additional amount of deficiency for 2006
asserted in the answer. Respondent contends that the additional
deficiency should not be considered an increase in deficiency
because the increase was due to a conputation error. W agree
w th respondent.

There is no “increase in deficiency” where the increase

results froma conputation error. Estate of Bowers v.
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Commi ssioner, 94 T.C 582, 595 (1990). 1In the instant case, the

“increase in deficiency” resulted fromthe IRS om ssion of the
2006 deposits into the Lancaster account when the I RS cal cul at ed
the total deposits during 2006. The IRS attached a Form 886A,
Expl anation of Itens, to the notice of deficiency. In atable in
t hat Form 886A | abel ed “Tax Year 2006”, the IRS included the 2006
deposits into the Lancaster account. However, in a colum of
that table, the IRS erroneously | abel ed those 2006 deposits 2005
deposits. The IRS used another table to calculate the total
deposits for 2005. However, the IRS did not include the 2006
deposits into the Lancaster account when it actually summed the
deposits for either 2005 or 2006. It is clear fromthe Form 886A
that the IRS intended to include the 2006 deposits into the
Lancaster account as part of petitioners’ incone for that year.

| ndeed, it is obvious that the 2006 table in the Form 886A
contains a conputation error because the separate anmounts in the
table sumto nore than the purported total for that year. This

conputation error is simlar to that in Estate of Bowers, where

we held that because the increase in deficiency resulted solely
froma conputation error, it was unrelated to the burden of
proof, and the correct deficiency would be determ ned by

conputation. In accordance with Estate of Bowers, we hold that

petitioners bear the burden of proof on the additional deficiency

asserted in the answer.
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1. Petitioners’ Tax Liability

A. VWhet her Petitioners Miust Include Biblical Church
Deposits in Their | ncone

Respondent contends that Biblical Church is not a church.
Respondent al so contends that even if Biblical Church is a
church, noney deposited into the church bank accounts was stil
incone to petitioners because they exercised conplete control
over the bank accounts and used noney fromthose accounts to pay
per sonal expenses.

The term “church” is not defined in the Code or the
regul ations. W have held that whether an entity is a church is
a fact-specific inquiry that considers primarily the entity’'s
religious purposes and the neans by which those purposes are

acconpl i shed. Found. of Human Understanding v. Comm ssioner, 88

T.C. 1341, 1357 (1987). The IRS uses the followng 14 criteria
(the criteria) to determ ne whether an entity is a church:
“(1) a distinct |egal existence;
(2) a recognized creed and form of worship;
(3) a definite and distinct ecclesiastical governnent;
(4) a formal code of doctrine and discipline;
(5) a distinct religious history;

(6) a nmenbership not associated with any other church
or denom nati on;

(7) an organization of ordained mnisters;

(8) ordained mnisters selected after conpleting
prescri bed studies;
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(9) aliterature of its own;
(10) established places of worship;
(11) regul ar congregations;
(12) regular religious services;

(13) Sunday schools for religious instruction of the
young; and

(14) schools for the preparation of its mnisters.

* * %7

Id. at 1358 (quoting Internal Revenue Manual 7(10)69, Exenpt
Organi zati ons Exam nati on Cui del i nes Handbook 321.3(3) (Apr. 5,
1982)). Al though we have declined to adopt the criteria, we have
stated that they are hel pful in deciding the factual question of
whet her an entity is a church. 1d. W recognize that few
traditional churches could satisfy all of the criteria. See id.
As a m ninmumthreshold, we have held that “‘a church includes a

body of believers or comruni cants that assenbles regularly in

order to worship.’” [d. at 1357 (quoting Am Gui dance Found.,
Inc. v. United States, 490 F. Supp. 304, 306 (D. D.C. 1980)).

Bi blical Church satisfies many of the criteria. M.
Chanbers is an ordained mnister, the church has a distinct |egal
exi stence as a corporation sole, the church has been neeting
regul arly on Sundays since 2003, its worship services include a
core group of 15 to 25 attendees who exclusively attend Biblical
Church, its worship services are consistently held at the sane

pl ace, and M. Chanbers teaches recogni zed Christian doctrine.
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On the basis of the foregoing, we conclude that Biblical Church
is a church

We next consider respondent’s contention that, even if
Bi blical Church is a church, noney deposited into its accounts
was still income to petitioners because they exercised ful
control over it and used it to pay personal expenses.

When a taxpayer fails to keep adequate books and records,
the Comm ssioner is authorized to determ ne the exi stence and
anount of the taxpayer’s income by any nethod that clearly

reflects incone. See sec. 446(b); Petzoldt v. Conm ssioner, 92

T.C. 661, 693 (1989). The Conmm ssioner may use indirect mnethods,
and he is given latitude in determ ning which nmethod of

reconstruction to apply. Petzoldt v. Conm ssioner, supra at 693.

The Comm ssioner’s reconstruction of a taxpayer’s inconme need
only be reasonable in the light of all surrounding facts and

circunstances. Schroeder v. Conm ssioner, 40 T.C. 30, 33 (1963);

see also Gddio v. Comm ssioner, 54 T.C. 1530, 1533 (1970).

One of the indirect methods of reconstructing inconme is the
bank deposit method. “The use of the bank deposit nethod for
conputing incone has | ong been sanctioned by the courts.” Estate

of Mason v. Conm ssioner, 64 T.C. 651, 656 (1975), affd. 566 F.2d

2 (6th Gr. 1977). Bank deposits constitute prima facie evidence

of inconme. Tokarski v. Comm ssioner, 87 T.C. 74, 77 (1986); see

also dayton v. Conm ssioner, 102 T.C. 632, 645 (1994). \Wen a
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t axpayer keeps inadequate or inconplete books or records and has
| ar ge bank deposits, the Conm ssioner is not acting arbitrarily
or capriciously by resorting to the bank deposit nethod. See

DiLeo v. Comm ssioner, 96 T.C 858, 867-868 (1991), affd. 959

F.2d 16 (2d Cr. 1992).

The bank deposit nethod of reconstruction assunes that al
of the deposits into a taxpayer’s account are taxable incone
unl ess the taxpayer can show that the deposits are not taxable.
Id. at 868. The Comm ssioner need not show a |ikely source of
t he i ncone when using the bank deposit nethod, but the
Comm ssi oner must take into account any nontaxable itens or
deducti bl e expenses of which the Comm ssioner has know edge. See

Price v. United States, 335 F.2d 671, 677 (5th Cr. 1964); see

also DiLeo v. Conm ssioner, supra at 868. The burden of proof is

on the taxpayer to show that the deposits are not taxable incone.

Rul e 142(a); Dodge v. Conm ssioner, 96 T.C. 172, 181 (1991),
affd. in part, revd. in part and remanded on ot her grounds 981

F.2d 350 (8th G r. 1992); Reaves v. Comm ssioner, 31 T.C 690,

718 (1958), affd. 295 F.2d 336 (5th Gr. 1961).
Ceneral ly, where a taxpayer has dom nion and control over
diverted funds, they are includable in the taxpayer’s gross

i ncone under section 61(a). United States v. Goldberg, 330 F.2d

30, 38 (3d Cr. 1964); Davis v. United States, 226 F.2d 331, 334-

335 (6th Gr. 1955). W generally have held that when the
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Commi ssi oner uses the bank deposit nethod to reconstruct a
taxpayer’s inconme, the taxpayer’s gross incone includes deposits
into all accounts over which the taxpayer has dom ni on and
control, not just deposits into the taxpayer’s personal bank

accounts. See Price v. Conmm ssioner, T.C. Menp. 2004-103; Cohen

v. Conm ssioner, T.C. Menob. 2003-42; Wodall v. Conm ssioner,

T.C. Meno. 2002-318; Wods v. Conmi ssioner, T.C. Mnp. 1989-611

affd. without published opinion 929 F.2d 702 (6th Gr. 1991). A
t axpayer has dom nion and control over an account when the
taxpayer has the freedomto use its funds at will. See Rutkin v.

United States, 343 U.S. 130, 137 (1952).

We have held that deposits nade to a |l awer’s “cash
managenent” accounts were incone to the taxpayer where she was
the only signatory on the account, used it to pay personal
expenses, and did not disclose its existence to her law firms

accountant. See Price v. Conm ssioner, supra. Additionally, we

have hel d that deposits nmade into the account of a taxpayer’'s S
corporation, of which he was the sol e sharehol der, were

i ncludable in his gross incone. See Cohen v. Conm ssioner,

supra. Furthernore, we have held that deposits into the accounts
of a purported trust for an investnent project were incone to a
t axpayer where he had the power to make w thdrawal s, his Soci al
Security nunber was the only one on the accounts, he was one of

two signatories, his business address was on the accounts, and he
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made transfers into and out of the accounts. See Wodall v.

Commi ssi oner, supra. Finally, we have held that deposits nade

into the account of a purported church were includable in the

t axpayers’ gross inconme where the taxpayers were the owners of
t he bank accounts, exercised conplete control over the funds in
t he accounts, and used those funds for personal expenditures.

See Wods v. Comm ssioner, supra.

In Whods, we held that it was unnecessary to disregard the
separate exi stence of the purported church in order to reach our
conclusion that funds deposited in the church’s accounts were
incone to the taxpayers. W stated:

It is not necessary to disregard the separate existence of

the church or to challenge the tax status of the church as

an entity in order to sustain respondent’s determ nations in
this case. Wuwether they were entitled to the funds or
enbezzl ed the funds fromthe church, petitioners exercised
conpl ete dom nion and control over deposits into the various
bank accounts that were the basis of respondent’s

determnation. * * *

ld. Respondent contends that we should apply the sanme reasoning
to hold that all of the funds deposited into Biblical Church's
bank accounts during the years in issue are includable in
petitioners’ gross incone.

It is undisputed that petitioners were the only signatories
on the Biblical Church bank accounts and that the address |isted
on those accounts was that of petitioners. M. Chanbers
testified that he used the noney in the church bank accounts for

m ssion trips, mssion expenses, other mnistry expenses, and
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church expenses. Petitioners contend that the | arge nunber of
checks witten to thenselves or to cash, totaling nore than
$70,000, were all for use on their mssion trips, and they
contend that the dates of those withdrawals Iine up with the
dates of their mssion trips. Yet many of the w thdrawal dates
bear little relationship to the dates of their mssion trips.
For instance, M. Chanbers wote checks to hinself for $6,500 on
Cct ober 31, 2005, $3,000 on November 23, 2005, and $3,500 on
Decenber 9, 2005, yet petitioners did not |eave on their trip to
India until Decenber 31, 2005. Petitioners have supplied no
recei pts, records, or other evidence to substantiate their
testinony regarding the use of the cash they withdrew fromthe
Bi bl i cal Church bank accounts.

Petitioners contend that their failure to supply records
fromBiblical Church to substantiate their testinony regarding
the use of church funds shoul d be excused because pursuant to
section 7611 the I RS cannot conpel themto produce church
records. Section 7611 sets forth certain procedures with which
the IRS nust conply before it can obtain records of a church in
connection wth an exam nation of that church’s tax liability.
However, section 7611(i)(2) provides that those procedural
requi renents do not apply to “any inquiry or exam nation relating
to the tax liability of any person other than a church”. Courts

generally have held that where the RS is exam ning the tax
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l[tability of an individual, such as a pastor, rather than the

church itself, section 7611 does not apply. See St. German of

Al aska E. Orthodox Catholic Church v. United States, 840 F.2d

1087, 1092 n.3 (2d Cr. 1988); Kerr v. United States, 801 F.2d

1162, 1164 (9th Gr. 1986). W agree. Accordingly, petitioners’
failure to produce church records that would substantiate their
testi nony about how they used the cash withdrawn fromthe
Bi bl i cal Church bank accounts is not excused by section 7611

The record suggests that petitioners sonetinmes used Biblical
Church funds to pay personal expenses. Although respondent has
not contended that deposits into the Northwest account are
i ncludable in petitioners’ incone, the parties nonethel ess have
i ncl uded bank statenents and cancel ed checks fromthat account in
t he evi dence before the Court. Respondent contends that the
statenments and cancel ed checks fromthe Northwest account show
that petitioners used Biblical Church funds to pay personal
expenses. |Indeed, those records show that petitioners used the
debit card fromthe Northwest account to pay for numerous
purchases at retail stores, gas stations, and restaurants.
Petitioners wote checks on the Northwest account to pay for many
househol d expenses. Very few of the purchases fromthe Northwest
account bear any obvious relation to Biblical Church, and
petitioners did not offer any testinony or other evidence to

expl ai n how those purchases were used by the church.
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Petitioners contend that even if sonme of the expenses paid
fromthe Northwest account were personal, those anounts are not
i ncludable in petitioners’ incone because they were for the
pur pose of providing a hone for M. Chanbers, a mnister of the
gospel, and therefore are exenpt fromtaxation under section 107.
However, in order for a mnister’s housing all owance to be exenpt
fromtaxation under section 107, it nust be designated as a
housi ng al |l owance by an official action of the church in
accordance with section 1.107-1(b), Incone Tax Regs., which
provi des:
The term “rental all owance” neans an anount paid to a
mnister to rent or otherwi se provide a honme * * * if such
anount is designated as rental allowance pursuant to
official action taken in advance of such paynent by the
enpl oyi ng church or other qualified organization * * *.  The
designation of an anobunt as rental allowance may be
evi denced in an enploynent contract, in mnutes of or in a
resolution by a church or other qualified organization or in
its budget, or in any other appropriate instrunent
evi denci ng such official action. The designation referred
toin this paragraph is a sufficient designation if it
permts a paynent or a part thereof to be identified as a
paynment of rental allowance as distinguished fromsalary or
ot her renunerati on.
On the basis of the record, it appears that M. Chanbers received
no official salary fromBiblical Church, and nothing in the
record suggests that Biblical Church took any official action to
desi gnate a housing all owance for M. Chanbers. Accordingly,
petitioners’ argunment that their personal housing expenses are

exenpt fromtaxation fails. See Eden v. Conm ssioner, 41 T.C

605, 608 (1964).
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Petitioners testified that they used the cash they w thdrew
fromthe Biblical Church accounts for their overseas m ssion
trips, and we believe they may have used sone of the cash for
those trips. However, the evidence al so shows that petitioners
sonetimes used funds fromthe church bank accounts to pay their
per sonal expenses, suggesting the l|ikelihood that they al so used
sone of the cash they withdrew fromthe church bank accounts for
trips to pay their personal expenses. Petitioners produced no
recei pts or other docunentation to show how the cash was used or
how much noney they spent on overseas m ssion trips. Because the
burden of proof is on petitioners to produce such records and
because petitioners have failed to produce any docunentation, we
conclude that petitioners have failed to neet their burden.

Petitioners had unfettered access to the funds in the church
accounts, and there is no evidence that the Biblical Church
congregation had any say over how those funds were used. |ndeed,
the only nmenber of the Biblical Church congregation who testified
at trial had no know edge of the church’s finances, suggesting
that petitioners did not share any information about church
finances wth the congregation. The facts show that petitioners
fully controlled the church accounts, used noney in those
accounts at wll, including to pay personal expenses, and were
not accountable to anyone in their congregation for their use of

the church funds. Accordingly, we conclude that petitioners



- 24 -
exerci sed dom nion and control over the church bank accounts.
Consequently, all deposits into those accounts, except those from
nont axabl e sources, are properly includable in petitioners’ gross

incone. See Price v. Conm ssioner, T.C. Mnob. 2004-103; Cohen v.

Conmi ssioner, T.C. Menp. 2003-42; Wodall v. Conm ssioner, T.C

Meno. 2002-318; Wods v. Commi ssioner, T.C Mno. 1989-611

B. Reconstructing Petitioners’ |Incone Using Bank Deposits

When using the bank deposit nmethod, the I RS may assune that
all noney deposited into the taxpayer’s account during a given
period constitutes taxable incone, but it is required to take
i nto account any nont axabl e source or deducti bl e expense of which

it has know edge. DilLeo v. Conmmi ssioner, 96 T.C. at 868. In the

i nstant case, respondent’s bank deposit anal ysis appears to us to
be overzeal ous, requiring that we review respondent’s

determ nations of what itens are obviously from nontaxabl e
sources or constitute deductibl e expenses.

1. Petitioners’ 2005 Tax Year

Respondent refused to concede that petitioners’ Federal tax
refunds for 2004 should not be included in petitioners’ incone
for 2005. In his reply brief, respondent contends the follow ng:

The deposited checks in 2005 include federal incone tax
refund checks. In light of the circunstances and facts of
this case, respondent is unwilling to concede that those
refunds were correctly and properly made to petitioners.
Therefore, respondent does not concede that those refunds
are non-taxable in 2005.
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It appears that respondent is contending that petitioners are
liable for deficiencies in incone taxes fromprior years and is
attenpting to recover sone of those deficiencies by including
petitioners’ tax refunds from 2004 in their income for 2005.
Respondent cites no authority that would permt such a
determ nation, and we find none. Accordingly, we conclude that
petitioners’ Federal tax refunds should not be included in their
i ncone for 2005.

In addition to petitioners’ Federal tax refunds from 2004
and in addition to those itens already conceded by respondent
totali ng $205, we al so conclude that the followi ng deposits into
petitioners’ personal bank account, the MT account, during 2005

obvi ously were nont axabl e:

Nont axabl e

Dat e Payor Payee Meno Line Cat egory! Anount

2/ 18/ 05 Eli zabeth R Kat hryn Chanbers art supplies B $6. 35
Chanber s

5/ 16/ 05 [111egible] Jereny Chanbers prom gel B 8.50

5/ 16/ 05 Erie Insurance Kathryn Chanbers & c? 39.00
G oup Thomas Chanbers

5/ 26/ 05 El i zabeth R Justin Chanbers A 5.00
Chanber s

8/ 26/ 05 Eli zabeth R Kat hryn Chanbers A 5.00
Chanber s

8/ 26/ 05 Cheryl D. Chri sty Chanbers A 25.00
Chanber s

9/ 6/ 05 El i zabeth R Thomas F. Chanbers B- day A 5.00
Chanber s

9/ 14/ 05 El i zabeth R Jerem ah Chanbers A 5.00
Chanber s

9/ 14/ 05 L. Jane Johnson Tom Chanbers Happy 50t h A3 50. 00

10/ 7/ 05 Li sa B. Corhby Chri sty Chanbers mssion trip A 80. 00

10/ 31/ 05 Joseph B. Jereny Chanbers I ndi a A 75. 00
Kirkland 111

Tot al 303. 85

The letters correspond to the foll owi ng nontaxabl e categories: (A
Gfts; (B) reinbursenents; and (C) refunds.
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2Al t hough the purpose of the check fromErie Insurance Group is not
obvious to us, respondent conceded that a simlar check paid to petitioners
during 2006 was nont axabl e.

3Al t hough we view purported gifts within the enpl oyment context,
including gifts fromchurch nenbers to pastors, with some skepticism see,
e.g., Banks v. Conmi ssioner, T.C. Menp. 1991-641, the snmall size and isol ated
nature of such a check froma single church nenber on the occasion of M.
Chanbers’ birthday | ead us to conclude that the transfer proceeded froma
det ached and di sinterested generosity and is therefore a gift.

Petitioners contend that a nunber of other deposits should
al so be consi dered nont axabl e (di sputed deposits), many of which
petitioners contend are gifts. However, we conclude that the
di sputed deposits are properly included in petitioners’ incone.
Al t hough petitioners contend that the disputed deposits are
nont axabl e, petitioners have offered no testinony or other
evi dence to show that the disputed deposits are indeed
nontaxable. It is not clear fromlooking at the |ist of disputed
deposits that they are as petitioners claimthemto be. Because
petitioners have the burden of proving that such deposits are
nont axabl e but have not done so, we conclude that the disputed
deposits are taxable.

The parties agree that some of the paynents into the MT
account frome3 Partners, also known as G obal Partners or d obal
M ssions, are nontaxable reinmbursenents. In the stipulations of
fact, the parties agreed that those reinbursenents totaled
$10, 826 for 2005. However, petitioners now contend that the
rei nbursenents total nore. W are unable to determ ne how t he
parties arrived at the sum of $10,826 and believe it to be an

error. W may disregard a stipulation where it is clearly
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contrary to the evidence in the record, and we do so here. See

Cal - Mni ne Foods, Inc. v. Conm ssioner, 93 T.C 181, 195 (1989).

Petitioners received two types of distributions frome3
Partners during the years in issue. M. Chanbers received what
appears to be a regular salary frome3 Partners, which cane in
the formof regular checks of $1,000. During 2005 those checks
were | abeled as paid fromthe e3 Partners’ payroll account. M.
Chanbers received other checks frome3 Partners which were
payable in a variety of denom nations. Halfway through 2005, e3
Partners switched to direct deposit for the nonpayroll checks.
During 2006 the sum of those deposits equals exactly the anmount
that the parties have agreed constitutes nontaxable
rei nbursenents. W therefore assunme that those deposits are the
nont axabl e rei nbursenents to which the stipulation refers. The
sum of those deposits during 2005 is $11,807.80, but that anount
does not include checks that al so appear to be rei nbursenents but
that were received by M. Chanbers before e3 Partners began
depositing themdirectly into his account. |Including those
checks increases the total for nontaxable reinbursements to
$15,303.87. Unless the parties agree to sone other anmount during
their Rule 155 conputations that we order bel ow, we hold that
$15,303.87 is the amount that should be excluded from
petitioners’ income as nontaxable reinbursenments frome3 Partners

during 2005.
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We al so concl ude that respondent nade several errors in his
cal cul ation of the sum of deposits into the M&T account during
2005. He nmade errors in petitioners’ favor when he neglected to
i nclude $4,000 in “cash back” that petitioners received as part
of two deposits. He also made an error in respondent’s favor
when he negl ected to subtract a $1, 000 deposit adjustnment made by
the bank after petitioners incorrectly recorded a $1, 000 deposit
as a $2,000 deposit. Accordingly, we have adjusted the sum of
deposits listed below to reflect those corrections. W concl ude
that petitioners should include in their gross inconme for 2005

the deposits to the M&T account as foll ows:

Total deposits: $51, 890. 76
Less Federal tax refund 9, 051. 36
Less nontaxabl e itenms conceded

by respondent 205. 00
Less nontaxable itens found

by the Court 303. 85
Less nont axabl e rei nbursenents

frome3 Partners 15, 303. 87

Anmount to be included in gross incone 27,026. 68

We now consi der the amobunt from deposits into the Biblica
Church bank accounts that should be included in petitioners’
gross incone for 2005.

Petitioners contend that certain anmounts deposited into the
Bi bl i cal Church bank accounts during the years in issue are not
includable in petitioners’ incone because they represent proceeds
fromsales of gold coins that petitioners donated to Biblica

Chur ch. Ms. Chanbers testified that she inherited cash from her
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parents, used that cash to purchase gold coins, and | ater donated
those gold coins to Biblical Church. She testified that
petitioners then sold those gold coins, on behalf of Biblical
Church, over the course of several years to a nman naned Janes
Schl osser. Petitioners testified that Janes Schl osser paid for
those coins with checks witten on the account of Surgical
Resources Business Trust by the trustee, Leroy E. Gick. During
the years in issue petitioners deposited those checks, totaling
$30, 281, into the Biblical Church bank accounts.

Petitioners offered no other evidence to substantiate their
testi nony about the sale of the gold coins. The checks from
Sur gi cal Resources Business Trust neither corroborate nor
contradict petitioners’ testinmony. Many of the checks have no
notation in the neno line, but a few contain enigmatic notes such
as: “Resources - i.e. See attached / Private & Confidential”
“Lawf ul Agreenent”; or “Lawful/Resources per Agreenent.”

Respondent contends that petitioners’ testinony regarding
the sale of the gold coins was contradictory. Respondent’s
contention is based on the premse that M. Chanbers stated that
Ms. Chanbers inherited the gold coins directly from her parents,
whi ch woul d contradict Ms. Chanbers’ testinony that petitioners
used cash they inherited fromMs. Chanbers’ parents to purchase
the coins. However, M. Chanbers never clearly explained where

the gold coins originated. |In addition, he separately testified
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that petitioners had received cash fromthe inheritance.
Al t hough petitioners’ testinony regarding the gold coins was
somewhat difficult to follow, we do not find it contradictory.
Nonet hel ess, because petitioners have the burden of proving that
t he $30, 281 should not be included in their inconme and because
petitioners failed to provide any evidence to corroborate their
testinony, we conclude that petitioners have failed to carry
their burden of proof that the income fromthe Surgical Resources
Busi ness Trust checks shoul d be excluded frompetitioners’ gross
i ncone.

In review ng respondent’s bank deposit analysis of the
Bi bl i cal Church bank accounts, we found that respondent nmade two
m nor transcription errors when he cal cul ated the sum of deposits
into the National Penn account during 2005, which we have
corrected in the totals we set forth below. W found that
respondent’s cal cul ations of total deposits into the Lancaster
account were accurate, with mnor differences due to rounding.
Accordingly, we conclude that petitioners’ gross inconme for 2005

is as foll ows:

Taxabl e deposits into M&T account $27,026. 68
Taxabl e deposits into Lancaster account 67, 746. 62
Taxabl e deposits into National Penn account 21,779.25

Tot al 116, 552. 55

The sum of taxabl e deposits into the three accounts includes the
i nconme from Superior Walls, which the parties have agreed was

taxabl e. The sum of $116, 552.55 nust be reduced by the incone
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petitioners already reported on their

any of that

accounts.

W& now proceed to consider
petitioners’

itenms al ready conceded by respondent

2. Petitioners’

return for 2005,

2006 Tax Year

bank deposits during 2006.

i nsof ar as

respondent’ s anal ysi s of

i ncome was deposited into any of the three bank

In addition to those

$343. 29, we conclude that the followi ng deposits into the M&T

account during 2006 were nont axabl e:

Dat e
5/ 19/ 06

5/ 19/ 06
5/ 19/ 06

5/ 19/ 06

5/ 19/ 06
5/ 19/ 06

5/ 19/ 06
5/ 30/ 06
5/ 30/ 06
6/ 20/ 06
9/ 7/ 06

9/ 7/ 06

9/ 7/ 06
9/ 7/ 06
9/ 26/ 06

Tot al

The letters correspond to the fol |l owi ng nontaxabl e categori es:

Gfts; (B)

Payor

Yvonne S.
MIIler

L. Jane Johnson

Eli zabeth R
Chanber s

Ti ot hy P.
Chanber s

Gil J. Reitzel

Lancaster Bible
Col | ege

Eli zabeth R
Chanber s

Eli zabeth R
Chanber s

Donna J.
G egory

Eli zabeth R
Chanber s

Eli zabeth R
Chanber s

Pennsyl vani a
Tur npi ke
Commi ssi on

Paul N.
Chanber s

Eli zabeth R
Chanber s

Tem t ope O
Jegede

rei nbur senents;

Payee
Jereny Chanbers

Jereny Chanbers
Jereny Chanbers

Jereny Chanbers
Jereny Chanbers
Jerem ah Thomas
Chanber s
Christen Chanbers
Kat hryn Chanbers
Jereny Chanbers
Christen Chanbers
Kat hryn Chanbers

Kat hy Chanbers

Thomas F. Chanbers
Thomas F. Chanbers

Chri sty Chanbers

and (C) refunds.

Nont axabl e

in his reply brief totaling

Meno Line  Category! Anount
Congr at ul ati ons A $50. 00
Congr at ul ati ons A 50. 00

A 35. 00

graduati on A 50. 00

gift A 20. 00

C 787.00

[drawi ng of a A 5.00
bi rt hday cake]

A 5. 00

G aduation G ft A 50. 00

A 15. 00

A 73.00

C 15. 00

Bi rt hday 06 A 25.00

[drawi ng of a A 5.00
bi rt hday cake]

Amazon bk refund C 25. 07

1, 210. 07

(A
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Petitioners contend that a nunber of other deposits also are
nont axabl e, many of which petitioners contend are gifts. As we
expl ai ned above, those deposits are properly included in
petitioners’ income because petitioners have the burden of
provi ng that they are nontaxable but did not do so.

The parties agree that $47,221 in deposits frome3 Partners
during 2006 should not be included in petitioners’ inconme because
t hose deposits represent nontaxabl e rei nbursenents.

We concl ude that respondent nmade an error in calculating the
total deposits into the M&T account during 2006 because he
doubl e- count ed one deposit. Accordingly, we have adjusted the
sum of deposits to reflect that correction. W conclude that
petitioners should include in their gross incone for 2006 the

deposits fromthe M&T account as foll ows:

Total deposits $79, 561. 18
Less nontaxabl e itenms conceded
by respondent 343. 29
Less nontaxable itens found
by the Court 1, 210. 07
Less nont axabl e rei nbursenents
frome3 Partners 47,221. 00

Anmount to be included in gross incone 30, 786. 82
For the reasons expl ai ned above, we concl ude that
petitioners also nust include the deposits into the Biblical
Church bank accounts in their inconme for 2006. Upon review of
respondent’s bank deposit analysis of the Biblical Church bank
accounts for 2006, we conclude that respondent neglected to

i ncl ude one $50 deposit fromthe National Penn account that we
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have included in the total we set forth below. W conclude that
respondent’s reconstruction of deposits into the Lancaster
account was accurate. Accordingly, we conclude that petitioners’

gross incone for 2005 is as foll ows:

Taxabl e deposits into M&T account $30, 786. 82
Taxabl e deposits into Lancaster account 26, 805. 75
Taxabl e deposits into National Penn account 8,439. 00

Tot al 66, 031. 57

The sum of taxabl e deposits into the three accounts includes the
incone from Superior WAlls that the parties have agreed was
taxabl e. The sum of $66,031.57 al so nust be reduced by the
i ncone petitioners already reported on their return for 2006,
i ncluding the incone from Superior Walls reported on their
Schedul e C, insofar as any of that inconme was deposited into any
of the three bank accounts.

In summary, we conclude that petitioners nust include the
followi ng anounts fromthe bank deposit analysis in their incone

for the years in issue:

Year Amount | ncludable in | ncone
2005 $116, 552. 55
2006 66, 031. 57

[11. Whether Any Portion of the Underpaynent Was Due to Fraud

Section 6663(a) inposes a penalty “equal to 75 percent of
the portion of the underpaynent which is attributable to fraud.”
Taxpayers commt fraud when they “evade taxes known to be ow ng

by conduct intended to conceal, mslead, or otherw se prevent the
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collection of taxes.” Parks v. Commi ssioner, 94 T.C. 654, 661

(1990); see also Neely v. Conmm ssioner, 116 T.C. 79, 86 (2001).

The Comm ssi oner bears the burden of proving fraud and nust
establish it by clear and convincing evidence. See sec. 7454(a);
Rul e 142(b). To satisfy his burden of proof, the Comm ssioner
must show that (1) an underpaynent in tax exists, and (2) the

t axpayer intended to conceal, m slead, or otherw se prevent the

coll ection of taxes. Neely v. Commi Ssioner, supra at 86. If the

Comm ssi oner establishes that any portion of an underpaynent is
attributable to fraud, the entire underpaynent is treated as
attributable to fraud. See sec. 6663(b).

The exi stence of fraud is a question of fact to be resol ved

upon consideration of the entire record. King’s Court Mbile

Hone Park, Inc. v. Conm ssioner, 98 T.C 511, 516 (1992). Fraud

wi |l never be presumed. 1d.; Beaver v. Conmm ssioner, 55 T.C 85,
92 (1970). However, fraud may be proved by circunstanti al
evi dence and inferences drawn fromthe facts because direct proof

of a taxpayer’s intent is rarely available. Spies v. United

States, 317 U. S. 492, 499 (1943); N edringhaus v. Conm ssi oner,

99 T.C. 202, 210 (1992). G rcunstantial evidence that may give
rise to a finding of fraudulent intent includes: Understatenent
of incone, inadequate records, failure to file tax returns,
conceal ment of assets, failure to cooperate wth tax authorities,

filing fal se docunents, failure to nake estinmated tax paynents,
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engaging in illegal activity, attenpting to conceal ill egal
activity, dealing in cash, inplausible or inconsistent

expl anati ons of behavior, an intent to m sl ead which may be
inferred froma pattern of conduct, and |ack of credibility of

the taxpayer’s testinony. Spies v. United States, supra at 499.

Respondent contends that there is sufficient circunstanti al
evidence in the record to conclude that petitioners fraudulently
intended to evade taxes for 2005 and 2006.

Respondent argues that petitioners’ |ack of records is
circunstantial evidence of fraud. Petitioners failed to produce
any Biblical Church records to substantiate their testinony that
t hey used cash withdrawn fromthe church bank accounts to fund
their mssion trips. Petitioners contend that pursuant to
section 7611 they were not required to produce church records.
As we expl ai ned above, petitioners’ contention is m staken.
However, petitioners’ m staken contention indicates little about
whet her petitioners had fraudulent intent. Mreover, the record
does not establish that petitioners failed to keep records; it
merely shows that they failed to give those records to
respondent. Indeed, petitioners testified that they did keep
records and attenpted to introduce such records for the first
tinme at trial. W sustained respondent’s objection to the
adm ssion of such records on the basis that petitioners had

failed to produce such records in response to our pretrial order.
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Wil e petitioners’ course of action could be taken as a | ack of
cooperation with respondent, it appears that sonme of that |ack of
cooperation was based upon petitioners’ m staken understandi ng of
section 7611.

Respondent contends that the organization of Biblical Church
as a corporation sole under Utah | aw shows that petitioners
fraudulently intended to avoid paying taxes. The Comm ssi oner
has defined a corporation sole as “a corporate form authorized
under certain state laws to enable bona fide religious |eaders to
hol d property and conduct business for the benefit of the
religious entity.” Rev. Rul. 2004-27, 2004-1 C. B. 625, 626. The
corporation sole originated in the common | aw of Engl and, where
it was used to ensure that property dedicated to the church would
remain so, rather than passing to the heirs of the bishop or

ot her church | eader. See Terrett v. Taylor, 13 U. S. 43, 46

(1815); Cnty. of San Luis Qoispo v. Ashurst, 194 Cal. Rptr. 5, 6-

7 (Ct. App. 1983). The corporation sole operates to ensure that
property held in the nanme of the church’s titular head passes, by

operation of law, to his successors in office. See Cnty. of San

Luis OGbispo v. Ashurst, supra at 6-7.

Al t hough, as Rev. Rul. 2004-27, 2004-1 C.B. at 626,
di scusses, corporations sole have been abused by taxpayers trying

to avoid paying taxes, they are also a legitimte form of
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religious organi zation recogni zed in a handful of States.® Until
May 3, 2004, Utah was one of the States that allowed churches to
organi ze as corporations sole under its laws.’” Because we have
concl uded that Biblical Church was a legitimte church, we reject
respondent’s contention that petitioners’ choice to organize it
as a corporation sole suggests that petitioners fraudulently

i ntended to evade taxes.

Respondent draws our attention to petitioners’ failure to
have Bi blical Church recognized as a tax-exenpt entity under
section 501(c)(3). However, the Code does not require churches
to apply for tax-exenpt status; it grants that status

automatically. See sec. 508(c).

6States that have corporation sole statutes include:
Al abama, Al a. Code sec. 10A-20-1.01 to .09 (LexisNexis 2009),
Al aska, Al aska Stat. sec. 10.40.010 to .150 (2010), Arizona,
Ariz. Rev. Stat. Ann. sec. 10-11901 to -11908 (2004), California,
Cal. Corp. Code secs. 10000 to 10015 (west 2006), Col orado, Colo.
Rev. Stat. secs. 7-52-101 to -106 (2010), Hawaii, Haw. Rev. Stat.
secs. 419-1 to -9 (2008), Mntana, Mnt. Code Ann. sec. 35-3-101
to -210 (2009), Nevada, Nev. Rev. Stat. Ann. sec. 84.010 to -.150
(Lexi sNexis 2010), Oregon, O. Rev. Stat. sec. 65.067 (2009),
Washi ngton, Wash. Rev. Code. Ann. sec. 24.12.010 to .060 (West
2005), and Wom ng, Wo. Stat. sec. 17-8-101 to -117 (2009). In
addi tion, Arkansas and Fl orida have recogni zed the comon | aw
corporation sole. See, e.g., Gty of Little Rock v. Linn, 432
S.W2d 455 (Ark. 1968); Reid v. Barry, 112 So. 846 (Fla. 1927).

‘U ah Code Ann. sec. 16-7-16 (LexisNexis 2009) provides:
“Not wi t hst andi ng any other provision of this chapter, a
corporation sole may not be fornmed or incorporated under this
chapter after May 3, 2004.~
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Respondent further contends that Biblical Church’s
organi zi ng docunents set it up as a “tax-hostile” entity, show ng
that petitioners had no intention of conplying with the tax |aw.
Respondent points specifically to an article from Bi bli cal
Church’s organi zi ng docunent that states:

This Corporation Sole is a full-time Mnistry and Spiritua

Order which * * * is mandatorily excepted by an

“unrestricted” right, as referenced in United States | aw

Title 26, 88 6033(a)(2)(A (i) and (iii), 8§ 1341(a)(1) and 8§

508(c)(1)(A), fromany formof taxation and fromfiling any

returns or reports/docunents * * *,
However, the paragraph respondent cites is largely a recitation
of the tax |law applicable to all churches. Section 6033(a)(3)
provi des that all churches have a mandatory exception fromfiling
the information returns that alnost all other tax-exenpt
organi zations are required to file annually. Section
508(c) (1) (A) provides that all churches have a mandatory
exception fromfiling for recognition of their tax-exenpt status
under section 501(c)(3). Those statutes provide the mandatory
exceptions fromreporting and exenption from paying tax that
Bi blical Church clained in its articles of corporation sole.
Bi blical Church’s reference to those mandatory exceptions does
not establish that petitioners harbored any intent to evade taxes
believed to be ow ng.

Respondent contends that petitioners’ attenpt to assign the

income they earned fromjanitorial work at Superior Walls to

Bi blical Church is evidence of their intent to conceal incone.
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Petitioners contend that they intended their work for Superior
Wal l's as a fundraiser for Biblical Church. The circunstances
surroundi ng petitioners’ conduct wth Superior Walls are
certainly suspect. However, the fact that petitioners |later
| earned that they needed to report the incone from Superior Walls
on their income tax return and that they did report that incone
during 2006 mtigates the suspiciousness of the situation,
suggesting that petitioners had no intent to evade taxes. In any
case, nere suspicion does not satisfy respondent’s burden of
proof for fraud, which requires clear and convincing evidence.

See Katz v. Conm ssioner, 90 T.C. 1130, 1144 (1988).

Finally, and nost forcefully, respondent contends that
petitioners’ fraudulent intent to evade taxes is evidenced by the
fact that they opened the Lancaster account using a false
t axpayer identification nunber. |If the record supported
respondent’ s version of events, it would indeed be a badge of
fraudul ent intent. However, petitioners have offered a different
story that is consistent with the uncontested facts. Both
parties agree that the coversheet setting up the Lancaster
account is typed except for the handwitten EIN. Respondent’s

witness fromthe bank® established that the policies and

%W note that respondent’s w tness was not the person who
actual ly opened the Lancaster account for petitioners, nor did
respondent’s witness work for the Bank of Lancaster County at the
time petitioners opened the account. Rather, respondent’s

(continued. . .)
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procedures in place at that tinme permtted Bank of Lancaster
County enpl oyees to open accounts for custoners w thout an EIN
as long as those custoners agreed to |ater supply the nunber.

The enpl oyees were instructed to | eave blank the EIN field, which
woul d later be filled in by hand.

M. Chanbers testified that several nonths after petitioners
originally had opened the Lancaster account, he went back to the
Bank of Lancaster County to give the bank the EIN he had received
fromthe IRS. However, when he told the bank representative that
he wanted to provide the EIN for Biblical Church, she | ooked up
the account and told himthat the bank already had an EINin its
system M. Chanbers did not give the Bank of Lancaster County
the EIN he had received fromthe IRS or verify that the EIN
mat ched the nunber in the bank’s system

The facts surrounding the EIN associated with the Lancaster
account are certainly suspect, but respondent has the burden of
proof to clearly and convincingly prove fraudul ent intent, and he
has not convinced us that his version of events is the one we
shoul d believe. As stated above, we will not sustain a finding
of fraud on the basis of circunstances which at the nost create

only suspicion. Katz v. Conm ssioner, supra at 1144. Moreover,

8. ..continued)
W t ness was a bank enployee famliar with the procedures for
openi ng a new account that were in place at the Bank of Lancaster
County during the period when petitioners opened the Lancaster
account .
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respondent’s version of events also is somewhat at odds with
ot her uncontested facts. For instance, petitioners established
several other bank accounts for Biblical Church, and all of those
accounts have the correct EIN. Additionally, during 2006,
petitioners discovered that the Lancaster account had the wong
EIN, at which tinme they closed it and opened a new account using
a correct EIN

Considering all of the facts and circunstances, we concl ude
that respondent has failed to prove petitioners’ fraudul ent
intent by clear and convincing evidence. Accordingly, we hold
that petitioners are not liable for the fraud penalty pursuant to
section 6663 for either year.

I n reaching these hol dings, we have considered all the
parties’ argunents, and, to the extent not addressed herein, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




