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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2005, the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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and this opinion shall not be treated as precedent for any other
case. Respondent determined a $3,338 deficiency in petitioners’
income tax for 2005. The sole issue for our consideration is
whet her petitioners are entitled to deduct any portion of the
$19, 203 cl ai nred as enpl oyee busi ness expenses on Schedul e A,
|tem zed Deductions, of their 2005 Form 1040, U.S. | ndi vidual

| ncome Tax Return.

Backgr ound

Petitioners are Jose Chacin (M. Chacin) and Leslie Adorno
De Chacing (Ms. De Chacing). Petitioners filed a joint Form 1040
for 2005 wth the filing status “Married filing jointly”.
Petitioners resided in California at the tinme their petition was
filed. M. Chacin was enployed as a carpenter during 2005. M.
De Chacing was enpl oyed as a | oan officer/nortgage account
executive during 2005. On Schedule A of their 2005 Form 1040,
petitioners clainmed $19, 203 of enpl oyee busi ness expenses, ?
including the followi ng anbunts: Travel --$13, 813; uni on dues--
$240; 2 uni fornms and cl ot hi ng--$1, 630; tools--%$850; and busi ness

referral s--%$2,670. The “business referrals” expenses were

2\ note that the business expenses represent a gross anount
before application of the 2-percent of adjusted gross incone
t hreshol d under sec. 67(a).

At trial respondent conceded that petitioners are entitled
to a $240 deduction for union dues.
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attributable to Ms. De Chacing, and the remai ni ng expenses were
attributable to M. Chacin.

M. Chacin worked on a daily basis for a building
contractor. Each day he drove fromhis honme to the building
contractor’s office and received his assignnent for the day. He
woul d then proceed to the jobsite and performas instructed for
the day. He drove approxinmately 121 m | es each day.

Approxi mately 2 days each week M. Chacin would proceed fromthe
first job to a second job where he al so worked as a carpenter.
The second job was near his honme, but he drove there fromhis
first job. O the $13,813 clained for travel, $8,640 was based
upon a 40.5-cents-per-mle rate (for mles driven before

Sept enber 1, 2005) and $5,173 was based upon a 48.5 cents per
mle rate (for mles driven after August 31, 2005). See Rev.
Proc. 2004-64, sec. 5.01, 2004-2 C B. 898, 900, as nodified by
Announcenent 2005-71, 2005-2 C. B. 714.

M. Chacin maintained a log of his daily mleage. He would
list the odoneter reading and allow that reading to stand until
t here were nonbusiness mles. Because he drove to the sane work
| ocation each day, it was not necessary to nmake a posting each
day. M. Chacin did not distinguish his mleage fromhis first
job to his second because the second was in the vicinity of his
residence. Additionally, he believed that all of his m|eage was

deducti bl e.
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Di scussi on

Section 162 permts a deduction for ordinary and necessary
expenses incurred in a trade or business. Wth respect to
certain expenses, including use of |listed property such as an
aut onobi l e, section 274(d) requires nore stringent
substantiation. Secs. 274(d)(4), 280F(d)(4)(A)(i). To neet the
section 274(d) requirenents, a taxpayer nust establish the
expenditure with adequate records or present sufficient evidence
to corroborate his own statenents. Sec. 1.274-5T(c)(1),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).
The el enments to be established are the anmount, date, and busi ness
pur pose of the use of an autonobile. Sec. 1.274-5T(b)(6),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

After review of M. Chacin’s log and his testinony, we are
satisfied that he has net the substantiation requirenents of
section 274(d). W nust still decide, however, whether his
transportation costs were deductible within the neaning of
section 162. To be deductible, travel expenses nust be
reasonabl e and necessary and incurred while away from hone in the

pursuit of business. Conm ssioner v. Flowers, 326 U S. 465

(1946). However, in general, the cost of daily commuting to and
fromwork is a nondeducti bl e personal expense. [1d. at 473-474,
sec. 1.162-2(e), Incone Tax Regs. A taxpayer may deduct daily

transportati on expenses that he incurs in going between his
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residence and a work location that is tenporary and that is
outside the netropolitan area where he lives and normal |y worKks.

Brockman v. Comm ssioner, T.C. Mnop. 2003-3; Aldea v.

Conmi ssioner, T.C. Menp. 2000-136; Rev. Rul. 99-7, 1999-1 C. B

361. In addition, when a taxpayer is away from hone on a
tenporary basis, his living or travel expenses may be consi dered

deducti bl e busi ness expenses. Peurifoy v. Conm ssioner, 358 U. S.

59, 60 (1958). Enploynent has been defined as “tenporary” if it
is foreseeably term nable or lasts for a relatively short fixed

duration. Boone v. United States, 482 F.2d 417, 419 (5th G

1973).

M. Chacin’s construction job was neither tenporary nor away
fromhonme. Although each norning he would stop at the
construction conpany office for direction as to his duties for
the day, that was nerely part of his commute fromhis hone to his
job. There was no showi ng that his enploynent with the
construction conpany was either “tenporary” or “away from hone”,
or that the jobsites were outside the netropolitan area where he
lived and worked. Accordingly, petitioner is not entitled to a
deduction for the entire cost of his transportation to and from
his job.

Wth respect to M. Chacin’s mleage fromhis first job to
his second, it is a |long-established principle that

transportati on costs between jobs or jobsites may be deducti bl e
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under certain circunstances. Steinhort v. Comm ssioner, 335 F.2d

496 (5th Gr. 1964), affg. and remanding T.C. Meno. 1962-233;

Heuer v. Conmm ssioner, 32 T.C. 947, 953 (1959), affd. 283 F.2d

865 (5th Cir. 1960).

Approxi mately 2 days each week, M. Chacin drove fromhis
first job to a second job | ocation which was near his hone.
Accordi ngly, one-half of his mleage on those days (between jobs)
was not commuting and is deductible. On the basis of the record,
we hold that petitioners are entitled to transportati on expenses
of $5,525 for the 2005 tax year.

For 2005 M. Chacin cl ai ned expenditures had been nmade for
tools and protective clothing for use on his carpentry jobs:
$850 was clainmed for tools and $1,630 for protective clothing.
There was sone testinony about these expenditures, and
petitioners also provided their bank statenents, along with sone
written notations about the generic category of various
expenditures (i.e., “Jose work clothes”). WM. Chacin's
recordkeeping on these itens falls short of show ng specific
pur chases, but petitioners did provide sonme photographs of
certain equi pnment and work clothing. 1In spite of these
shortcom ngs, we are satisfied that petitioners are entitled to
sone deduction. The photographs reveal ed that the work clothing

was not suitable for everyday wear. See Yeonans v. Conmm SSioner,

30 T.C. 757, 767-769 (1958).
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The Court may estinmate all owabl e expenses under Cohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d GCr. 1930), but only if

there is sufficient evidence in the record to provide a basis for

the estimate, Vanicek v. Comm ssioner, 85 T.C. 731, 742-743

(1985), and the section 274(d) substantiation requirenments do not
apply. Such approxi mati ons shoul d be nade even though it may be
necessary to bear heavily upon the taxpayer, whose inexactitude
is of his own nmaking.

We have exercised our best judgnment and find that
petitioners are entitled to deductions of $200 for tools and $400
for work clothing for the 2005 tax year.

Finally, we consider Ms. De Chacing' s clai ned expenditures,
totaling $2,670,% for referral fees, gifts, and | unch and
entertainment. During 2005 Ms. De Chacing was a | oan
of fi cer/ nortgage account executive with a nortgage conpany. She
indicated that it was customary to send gifts to borrowers to
show appreciation for their business and to pronote referrals.
She al so indicated that she woul d provi de nortgage conpany
enpl oyees, such as | oan processors, underwiters, and others with
gifts, lunches, and dinners to ensure that her |oans received

pronpt processing. Additionally, M. De Chacing indicated that

“The anopunt cl ained on petitioners’ 2005 inconme tax return
was a conposite amount for “TOOLS/ REFERRALS FOR BUSI NESS
EXPENSES” totaling $3,520. As discussed above, $850 of that
anount was clainmed for tools, leaving $2,670 for Ms. De Chacing’s
cl ai med expenditures.
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it was customary to pay 25 percent of her comm ssion to anyone
who had referred a | oan custoner.

I n support of her testinony, Ms. De Chacing provided bank
statenents that included charges for neals, which she had
designated with handwitten notations. These notations were not
made cont enporaneously. No supporting docunentary evidence was
provided with respect to any 25-percent comm ssions or gifts to
| oan custoners. Wth respect to lunches for | oan processors, M.
De Chacing testified that she bought |lunch, coffee, etc., on
several occasions for two |oan processors. The stringent
recordkeepi ng requirenents of section 274(d) apply for these
types of expenditure. See sec. 274(d)(2) and (3).

Consi dering the record and the evidence offered, we are
unable to find that petitioners are entitled to any portion of
the $2,670 clained for neals, entertainnent, gifts, or
commi Ssi ons.

We are uncertain whether the petitioners’ allowable
deductions w ||l exceed the standard deduction. W leave it to
the parties to conpute which approach will give petitioners a
| arger deducti bl e anount.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




