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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the |Internal

Revenue Code as in effect for the year at issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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The decision to be entered is not reviewable by any other court,
and this opinion should not be cited as authority.

Respondent granted, in part, petitioner’s request for
section 6015 relief with respect to unpaid assessnments of $27,714
in Federal inconme tax and a section 6662(a) accuracy-rel ated

penalty of $1,162 assessed agai nst petitioner and Darrin W
Chanpagne (intervenor) for 2000. The issue for decision is
whet her petitioner is entitled to relief fromjoint and several
liability under section 6015(b), (c), or (f) in excess of the
anount determ ned by respondent.

Backgr ound

The stipulated facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
in this case was filed, petitioner resided in Magnolia, Texas.
At the tinme the notice of intervention was filed, intervenor
resided in Pineland, Texas.

Petitioner and intervenor were married in 1993. The
marriage was di ssolved by an agreed final decree of divorce,
filed in the district court of Texas, on March 1, 2002.

Petitioner has a bachelor’s degree in elenentary educati on.
From January to April of 2000, petitioner was enployed by the
Magnol i a | ndependent School District as a teacher. Petitioner

stayed hone for the renai nder of 2000 to care for her newborn
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child and four other mnor children. Petitioner resuned her
t eachi ng around Decenber of 2001

I ntervenor has taken a few coll ege courses and has received
sone technical training. During 2000, he was enpl oyed by
Sout hwest Conput er Servi ces.

On Form 1040, U.S. Individual Incone Tax Return, for 2000,
petitioner and intervenor reported adjusted gross incone of
$90, 018 and taxabl e pensions and annuities of $2,919. Using
third party information returns, respondent determ ned that
taxabl e interest of $5 and an additional taxable pension
di stribution of $19,692, received by intervenor in 2000
(collectively, the omtted incone), were not reported on the
return.

On Novenber 25, 2002, respondent issued to petitioner and
intervenor a statutory notice of deficiency for 2000. Neither
petitioner nor intervenor petitioned this Court in response to
the notice of deficiency. Accordingly, a deficiency of $7,777

and a section 6662(a) accuracy-related penalty of $1,162 were

assessed agai nst petitioner and intervenor.

On March 22, 2003, respondent received a Form 1040X, Anmended
U.S. Individual Inconme Tax Return, for 2000, signed only by
intervenor. The anended return included incone itens that were
not accounted for in the notice of deficiency, resulting in an

addi ti onal assessnent of $19, 937.
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On January 7, 2004, petitioner filed with respondent a Form
8857, Request for Innocent Spouse Relief, along with a
guestionnaire in which petitioner detailed her claimfor relief
fromjoint and several liability under section 6015 with respect
to the assessnents.

On April 28, 2005, respondent issued to petitioner a notice
of determ nation. Respondent determ ned that since petitioner
did not sign the amended return that resulted in the additional
assessnent of $19,937, she was entitled to relief fromthe unpaid
tax for that anpunt under section 6015(f). Respondent, however,
denied relief for the bal ance of the request, i.e., the
deficiency assessnent, determning that petitioner had know edge
of the omtted incone at the time she signed the return.

According to the notice of determ nation, petitioner’s
remaining tax liability is $6,992.1 Petitioner tinmely filed a

petition with the Court seeking a review of respondent’s notice

1On the Form 8857, petitioner requested i nnocent spouse
relief fromthe entire tax liability for 2000. According to the
record, the unpaid tax for 2000 results fromtwo assessnents
($7,777 + $19,937), for a total of $27,714. After partial relief
of $19,937, petitioner’s remaining tax liability should have been
$7,777 plus penalty and interest. There is no explanation why
respondent, in the notice of determ nation, determ ned that
petitioner’s unpaid assessnents for 2000 total ed $26, 969 i nstead
of $27,714, a difference of $745. The Court assunes that
respondent has conceded the difference.
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of determ nation denying, in part, her request for section 6015 relief.

Di scussi on

Juri sdiction

The Tax Court is a court of limted jurisdiction. Naftel v.

Comm ssioner, 85 T.C. 527, 529 (1985). Under section

6015(e)(1)(A), the Court has jurisdiction to review an

adm ni strative determ nation regarding relief fromjoint and
several liability, or a claimfor relief where the Comm ssioner
has failed to rule, as a “stand-al one” matter independent of any
deficiency proceedi ng where the Conm ssioner has asserted a

deficiency against the taxpayer. Billings v. Conmm ssioner, 127

T.C. 7 (2006), on appeal (10th Gr., Cct. 23, 2006).

The Court has jurisdiction over this “stand-alone” matter
under section 6015(e)(1)(A) because respondent has asserted a
deficiency against petitioner for 2000. See sec. 6015(e)(1).

Section 6015(c) Reli ef

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable for the
entire tax due. Sec. 6013(d)(3). As a threshold matter,
petitioner argues that she is not liable for the deficiency
assessnent, because she did not sign the joint return for 2000
that was filed with the Internal Revenue Service (IRS)

Petitioner contends that she never saw the return. She further
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contends that intervenor handled the entire tax preparation
process, including signing her nane on the return for her.
Petitioner, however, testified that she would have signed the
return had intervenor presented it to her and that intervenor had
her authority to prepare a tax return for her.

The fact that one spouse fails to sign the return is not

fatal to the finding of a joint return. Heimyv. Conm ssioner, 27

T.C. 270, 273 (1956), affd. 251 F.2d 44 (8th Gr. 1958). The
determ native factor is whether the spouses intended to file a
joint return, their signatures being but indicative of such

intent. Hennen v. Comm ssioner, 35 T.C. 747, 748 (1961); Stone

v. Conmm ssioner, 22 T.C. 893 (1954). Regardless of whether

intervenor, in fact, signed the return for petitioner,
petitioner’s testinony shows that she intended to file a joint
return. Therefore, the Court finds that the return for 2000 was
a joint return.

A spouse (requesting spouse), however, nay seek relief from
joint and several liability under section 6015(b), or if
eligible, may allocate liability according to section 6015(c).

If relief is not avail abl e under section 6015(b) or (c), the
requesting spouse may seek equitable relief under section

6015(f). Sec. 6015(f)(2); Butler v. Conm ssioner, 114 T.C 276,

287-292 (2000).
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Except as otherw se provided in section 6015, the requesting
spouse bears the burden of proof. Rule 142(a); At v.

Comm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed. Appx. 34

(6th Cir. 2004).

Upon the satisfaction of certain conditions, section 6015(c)
relieves the requesting spouse of liability for the itens nmaking
up the deficiency that woul d have been allocated solely to the
nonr equesting spouse if the spouses had filed separate tax
returns for the taxable year. Sec. 6015(d)(1), (3)(A); Cheshire

v. Conmm ssioner, 282 F.3d 326, 332 (5th Gr. 2002), affg. 115

T.C. 183 (2000); Mora v. Conm ssioner, 117 T.C. 279, 290 (2001).

Section 6015(c) applies only to taxpayers who are no | onger
married, are legally separated, or have been living apart for
over a 12-nonth period. Sec. 6015(c)(3)(A)(i).

Petitioner and intervenor were divorced on March 1, 2002.
Petitioner received a statutory notice of deficiency on Novenber
25, 2002, and she subsequently filed a Form 8857.2 Therefore,
petitioner was eligible to elect the application of section

6015(c).

2Under sec. 6015(c)(3)(B), an election for relief fromjoint
and several liability under sec. 6015(c) is to be nade at any
time after a deficiency is asserted but not later than 2 years
after the date on which the Comm ssioner has begun col |l ection
activities. Respondent has not raised any issue as to the
tinmeliness of petitioner’s election under sec. 6015(c).
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Rel i ef under section 6015(c) is not available if the
Comm ssi oner denonstrates that the requesting spouse had actual
knowl edge, at the tinme the return was signed, of any item giving
rise to a deficiency (or portion thereof) that is not allocable

to such individual. Sec. 6015(c)(3)(C); Hopkins v. Conm ssioner,

121 T.C. 73, 86 (2003); Culver v. Conm ssioner, 116 T.C. 189, 194

(2001). Petitioner has the burden of proving which itens would
not have been allocated to her if the spouses had fil ed separate

returns. See Mora v. Conmm ssioner, supra at 290; Levy v.

Conmi ssioner, T.C. Meno. 2005-92.

Both this Court and the Court of Appeals for the Fifth
Crcuit have defined cul pable knowl edge in an omtted incone
case, for purposes of section 6015(c)(3)(C, as the “actual and
cl ear awareness” of the item as distinguished fromnere reason

to know of the item Cheshire v. Conm ssi oner, supra at 337

n.26; Cook v. Commi ssioner, T.C Menp. 2005-22. Wiile the

t axpayer generally has the burden of proof, in order to preclude
relief under section 6015(c) the Comm ssioner nust carry the
burden of denonstrating by a preponderance of the evidence that
t he requesting spouse had actual know edge of “any item giving

rise to a deficiency”. Rule 142(a)(1l); Culver v. Conmm ssioner,

supra at 196; Charlton v. Conm ssioner, 114 T.C 333, 341-342

(2000); sec. 1.6015-3(c)(2)(i), Income Tax Regs. “lteni neans
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“an item of incone, deduction, or credit”. Cheshire v.

Conmi ssi oner, supra at 337.

In the case of omtted i ncone, know edge of the item
i ncl udes know edge of the receipt of the inconme. Sec. 1.6015-
3(c)(2)(1)(A), Incone Tax Regs. This Court has reviewed the
record and finds that there is insufficient evidence to establish
that petitioner had actual know edge that intervenor received the
omtted incone.

The RS may rely upon all of the facts and circunstances to
denonstrate that a requesting spouse had actual know edge of an
erroneous itemat the tinme the spouse signed the return. Sec.
1.6015-3(c)(2)(iv), Incone Tax Regs. Respondent argues that
petitioner had actual know edge of the omtted incone, at the
tinme that the return was signed, because: (1) Petitioner had
access to a bank account that she held jointly with intervenor
during 2000, and (2) petitioner picked up and opened mail at the
address where the Forns 1099 for the omtted i nconme were sent.

Petitioner admts that she had access to one of intervenor’s
bank accounts. Petitioner contends, however, that intervenor
mai nt ai ned bank accounts held solely in his name, of which she
had no know edge and to which she had no access to during their
marriage. According to petitioner, the noney fromthese secret
accounts was used to finance intervenor’s “secret life” with

ot her wonen. Petitioner suggests that it is possible that
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i ntervenor deposited the omtted inconme into one of these secret
accounts, w thout her know edge, to pay for the expenses of his
ot her wonen.

One factor that respondent may rely on in denonstrating that
petitioner had actual know edge is whether she nmade a deliberate
effort to avoid | earning about the itemin order to be shielded
fromliability. See sec. 1.6015-3(c)(2)(iv), Incone Tax Regs.

I ntervenor did not appear at trial to testify, and there is no
suggestion that petitioner nmade a deliberate effort to avoid

| earning of the omtted income. Moreover, respondent has not
presented any evidence to show that the omtted i nconme was
deposited into the bank account that petitioner held jointly with
intervenor, or that petitioner otherwi se had an actual and cl ear
awar eness of the omtted incone.

Petitioner contends that she never saw any Fornms 1099 for
the omtted income. Petitioner testified that there was a sewage
| eak in her hone during 2000, and she and her children noved to
tenporary housing fromMay to Decenber of 2000. Petitioner
further testified that intervenor “was taking care of everything”
and that she had no access to any nail that was sent to her hone
address during this period. According to petitioner, she was
unaware of the omtted incone and the attendant tax liability
until she called the IRS regarding an unrelated tax issue in

January of 2004.
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Respondent counters that it is irrelevant whether petitioner
was absent from her home from May to Decenber of 2000. The Forns
1099 for the omtted i ncome woul d have been mailed in early 2001,
after petitioner had noved back into the house.

Both petitioner and intervenor had access to the mail at the
address where the Forns 1099 were sent during early 2001.
I ntervenor did not |eave petitioner until Cctober of that year.
Nevert hel ess, the Court finds that petitioner’s testinony was
credi bl e and persuasi ve that she was unaware of the omtted

income until January of 2004. See Rowe v. Comm ssioner, T.C

Meno. 2001-325 (finding that the taxpayer had no actual know edge
of an IRA distribution, even though periodic statenments fromthe
financial institution managing the IRA were sent to her hone
address, since other famly nmenbers also picked up the mail).
Petitioner’s testinony that she had no invol venent in any
aspect of intervenor’s business was al so credible. Petitioner’s
training was in elenentary education. Petitioner wirked as a
teacher for the first 4 nonths in 2000, but was a honemaker for
the remai nder of the year. Petitioner stayed hone wth her five
children while she relied on intervenor to provide for the
famly. Respondent has failed to nmeet his burden to prove that,
at the time petitioner signed the 2000 return, she had an actual

and cl ear awareness of the omtted i ncome.
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The Fornms 1099 for the omtted incone were issued solely to
intervenor relating to a pension fromhis previous enpl oynent.
Petitioner has established by a preponderance of the evidence
that the deficiency at issue is entirely allocable to intervenor.

See, e.g., Mra v. Conm ssioner, supra at 290-291.

The Court holds that respondent erred in denying petitioner
relief under section 6015(c). Accordingly, petitioner is
entitled to relief fromjoint and several liability under section
6015(c) for 2000. The Court need not address petitioner’s clains
for relief under section 6015(b) and (f).

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for petitioner.




