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MVEMORANDUM OPI NI ON

COHEN, Judge: This proceedi ng was conmenced in response to
a Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330. The issue for decision is whether
there was an abuse of discretion in rejecting petitioner’s offer
to conpromi se for $100 petitioner’s unpaid Federal incone tax

l[iabilities for 1997 and 1998 exceedi ng $13,600. Unl ess
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otherw se indicated, all section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Backgr ound

Petitioner resided in Texas at the tinme the petition was
filed. Petitioner filed her 1997 Federal individual incone tax
return on Cctober 21, 1999. On Decenber 13, 1999, the tax
liability reflected on that return was assessed in the anount of
$16,502. Petitioner’s tax liability was partially offset by
Federal inconme tax withholding, and late filing and failure to
pay additions to tax and interest were assessed. Subsequently,
overpaynents from 1999 and 2000 were applied to petitioner’s 1997
tax liability.

Petitioner filed her 1998 Federal income tax return on
February 9, 2001. On March 5, 2001, the tax liability reflected
on that return was assessed in the amount of $21,244.
Petitioner’'s tax liability was partially offset by Federal incone
tax withholding, and late filing and failure to pay additions to
tax and interest were assessed. As of Septenber 9, 2001, the
total anmount owing on petitioner’s Federal inconme tax liabilities
for 1997 and 1998 was $14, 183. 24.

On Septenber 9, 2001, respondent sent to petitioner, in care
of Frank L. Zerjav (Zerjav), her authorized representative, a

Final Notice - Notice of Intent to Levy and Notice of Your Right
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to a Hearing. On behalf of petitioner, Zerjav submtted a
Request for Collection Due Process Hearing, Form 12153. On
Novenber 7, 2001, petitioner signed a Form 656, Ofer in
Conprom se, proposing to conprom se her 1997 and 1998 Feder al
incone tax liabilities for $100. The offer in conprom se, with
supporting information, was submtted to the Brookhaven Service
Center in Holtsville, New York.

On February 8, 2002, an Appeals officer sent to petitioner a
| etter advising her that the hearing that she had requested was
tentatively schedul ed for February 26, 2002, but that another
time for a hearing could be arranged. The letter stated:

I f you want us to consider any collection alternatives,

such as an install ment agreenent or offer-in-

conprom se, please conplete the enclosed financi al

statenents. These nmay include Form 433-A, Collection

I nfformation Statenent for Individuals and/or

Form 433-B, Collection Information Statenment for

Busi nesses. Provide conplete verification of your

i ncone and expenses. W nust be able to reviewthis

information to determ ne that collection alternatives

are possible.

Zerjav responded to the Appeals officer’s February 8, 2002,
letter. Zerjav stated that an offer in conprom se had been
submtted to the Brookhaven Service Center, and he requested that
the hearing be rescheduled “for after the valuation currently
being held with the Brookhaven Service Center.” On February 14,

2002, the Appeals officer explained in a tel ephone conference

Wi th Zerjav that, because this was a “CDP” (section 6330
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coll ection due process) case, the offer in conprom se would be
reviewed by the Ofice of Appeals rather than by the service
center.

On March 21, 2002, the Appeals officer sent to Zerjav a
letter stating that the offer in conprom se had been revi ewed but
t hat additional information was needed. Additional information
was submtted to the Appeals officer by Zerjav on April 23, 2002.
The Appeals officer reviewed the financial information submtted
by Zerjav on behalf of petitioner. She also independently
researched petitioner’s financial data and assets and concl uded
that relevant information had not been disclosed by petitioner or
by Zerjav. Based on the information that she had obtained, the
Appeal s officer determ ned that petitioner could pay her entire
1997 and 1998 incone tax liabilities. The Appeals officer
considered petitioner’s reported incone for 1999, 2000, and 2001.
The information relied on by the Appeals officer included
i nformati on about petitioner’s incone for 2001, including a
wi t hdrawal of nore than $100, 000 from an individual retirenent
account and $40,000 in gross proceeds fromthe sale of real
property, and petitioner’s spouse’s incone tax returns.

On June 11, 2002, a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 was sent to
petitioner. 1In addition to setting forth a determ nation that

the requirenments of applicable |law and adm ni strative procedures
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had been net, explanatory materials attached to the notice of
determ nation stated the foll ow ng

The Ofer in Conpronise

An offer to conprom se the 1997 and 1998 i ncone tax
liabilities as to Doubt as to Collectibility was
received on 12-11-2001 by the IRS. The taxpayer

of fered $100.00 on a liability totaling $13,688.60 as
of May 6, 2002. A Form 433-A was received. Conplete
verification of the financial statenment was not

recei ved by Appeals. The financial statenment was not
accurate. Initial review of the information that was
received indicated a net realizable equity in assets of
nore than $44,719. The household inconme for 2001 was
determ ned to be an average of $12,438.00. Her

al | owabl e expenses were determned to be $4,754. The

t axpayer has sufficient assets to full pay and al so has
the ability to make nonthly paynents in order to ful
pay. Because she can full pay, she does not qualify
for an offer in conpromi se. Therefore, an offer in
conprom se is not currently a viable alternative.

The petition in this case asserted:
3. The collection action as determ ned by the
Comm ssioner is for incone taxes for the cal endar years
1997 through 2001 none of which is in dispute. The
Petitioner seeks relief under the Ofer in Conprom se
A C program
Only the cal endar years 1997 and 1998 are involved in this
proceedi ng, however. Anong the errors alleged by petitioner in
the petition were quarrels with the Appeals officer’s conputation
of petitioner’s ability to pay and the absence of “independent
review . Specifically, the petition alleges:
h) The entire offer consideration process was
conducted solely by the Appeals Division which further
violates the intent of Congress under the IRS

Restructuring and Reform Act of 1998 (the Act) to the
extent Petitioner has been denied the opportunity of an
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i ndependent review of the rejected offer as required
under the Act.

* * * * * *

5. Petitioner has at all tinmes acted in good

faith in connection with her tax affairs. Therefore

denial of an offer that would give her a “fresh start”

is msplaced. Moreover, no alternatives such as inconme

col l ateral agreenents were nmade available to either the

Petitioner or her representative prior to issuance of

this Determ nation
After the case was set for trial, respondent filed a Mdtion for
Summary Judgnent. Al though petitioner was ordered to serve on
respondent and file with the Court a witten response to the
Motion for Sunmary Judgnent, she failed to do so. However, when
the case was called for hearing on the Mdtion for Sunmmary
Judgnent, petitioner was permtted to testify and to present the
testimony of her representative as a neans of explaining her
position. See Rule 121(b), (d).

Di scussi on

The primary dispute in this case arises froman apparent
m sunder st andi ng by petitioner and her representative of the
effect of sections 6320 and 6330. Sections 6320 (pertaining to
liens) and 6330 (pertaining to |levies) were enacted as part of
the Internal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, sec. 3401, 112 Stat. 746, to provide new
procedural protections for taxpayers in collection nmatters.

Section 6330 generally provides that the Conm ssioner may not
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proceed with collection of taxes by way of a |levy on a taxpayer’s
property until the taxpayer has been given notice of, and the
opportunity for, an admnistrative review of the nmatter. The
statute specifically provides that “such hearing shall be held by
the Internal Revenue Service Ofice of Appeals.” Sec.
6330(b)(1). A taxpayer is entitled to only one hearing with
respect to the taxable period(s) involved in the proposed |lien or
levy. Sec. 6330(b)(2). |If the taxpayer is dissatisfied wwth the
determ nation nade after the hearing, judicial review of the
determ nation, such as that sought in this case, is avail able.

See generally Goza v. Conmm ssioner, 114 T.C. 176, 179-181 (2000).

Section 6330(c) specifies the matters considered at the
hearing. 1In this case, there is no dispute that the requirenents
of applicable | aws and procedures regardi ng the assessnent have
been nmet, sec. 6330(c)(1l), and there is no dispute with respect
to the underlying tax liability, sec. 6330(c)(2)(B). Section
6330(c) (2) (A provides:

(A) I'n general.--The person may rai se at the
hearing any rel evant issue relating to the unpaid tax
or the proposed | evy, including—

(1) appropriate spousal defenses;

(1i) challenges to the appropriateness of
col l ection actions; and

(ii1) offers of collection alternatives,
whi ch may include the posting of a bond, the
substitution of other assets, an install nent
agreenent, or an offer-in-conprom se
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The only collection alternative offered by petitioner during the
process before Appeals was an offer in conprom se for $100. No
ot her issues were raised. W review respondent’s determ nation

for abuse of discretion. Goza v. Conm ssioner, supra at 182.

Petitioner asserted during the hearing on the Mdtion for
Summary Judgnent that she was faced with nore than $300, 000 in
unpai d taxes, that she had rejected a suggestion to pursue
bankruptcy as a neans of avoiding her debts, and that she faced
hardship in paying her tax liabilities. She also argued that the
information submtted with the offer in conprom se was out of
date and that she was prepared to update the information to
establish her inability to pay.

Petitioner apparently is seeking relief fromtaxes for other
years that are not involved in the proposed | evy and the
determnation that is the basis of this proceeding. This case
involves only unpaid liabilities for 1997 and 1998, totaling
approxi mately $13,600, and not petitioner’s total outstanding tax
obligations. In any event, petitioner’s clains of current
financi al hardship cannot be considered in this proceedi ng
because they were not raised before the Appeals officer. See

Magana v. Conmi ssioner, 118 T.C. 488, 493-494 (2002).

Through the testinony of her representative, petitioner also
attenpted to raise a dispute with the facts set forth in

respondent’s Motion for Summary Judgnent concerni ng whet her
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petitioner woul d have been anenable to collection alternatives

ot her than the $100 offer in conprom se that she had submtted.
The statute, however, contenplates that the taxpayer raise at the
hearing rel evant issues, including offers of collection
alternatives. Sec. 6330(c)(2)(A)(iti). The statute requires the
Appeal s officer only to consider the “offers of collection
alternatives” raised and informati on presented by the taxpayer.

See, e.g., Cisan v. Comm ssioner, T.C Meno. 2003-318; WIlis v.

Conmi ssioner, T.C. Menp. 2003-302; OBrien v. Conm ssi oner

T.C. Meno. 2003-290; Schul man v. Conmi ssioner, T.C. Menp. 2002-

129. It does not require continuous negotiation. In review ng
the determ nati on made by the Appeals Ofice, we are limted to
reviewing the information that petitioner presented. Having
reviewed the financial data in the record, we conclude that it
was not an abuse of discretion to reject the $100 offer in
conprom se

Petitioner also conplains that there was no review within
the Appeals Ofice and that there was an abuse of discretion by
the Appeals officer in not referring the offer in conprom se
eval uation to IRS coll ection personnel, with whom petitioner’s
representative had experience. |In sonme cases, assistance from

revenue officers may be sought. See, e.g., Van VI aenderen v.

Conmi ssioner, T.C. Menp. 2003-346. Petiti oner does not have a

ri ght under section 6330, however, to nore than one hearing or to
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a hearing before anyone other than the O fice of Appeals. Sec.
6330(b) .

We concl ude, therefore, that the matters di sputed by
petitioner are not material, that the material facts are not in
di spute, and that respondent is entitled to judgnment as a matter
of |aw.

An appropriate order and

decision will be entered.




