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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

ARMEN, Special Trial Judge: Respondent determ ned a

deficiency and an accuracy-rel ated penalty under section 6662(a)
in petitioner's Federal inconme tax for the taxable year 1997 in

t he respective anounts of $3,634 and $726. 80.1

1 Al section references are to the Internal Revenue Code
in effect for the taxable year in issue, and all Rule references
(continued. . .)



The issues for decision are as foll ows:

(1) Whether petitioner’s proper filing status is head of
househol d, as petitioner contends, or married filing separately,
as respondent determ ned.

(2) Whether petitioner is entitled to the earned incone
credit as clainmed on his income tax return for the year in issue.

(3) Whether petitioner is liable for the accuracy-rel ated
penal ty under section 6662(a) for negligence or intentional
di sregard of rules or regulations.

The resolution of the first two issues turns on whet her
petitioner, a married individual, should not be considered as

married pursuant to the provisions of section 7703(b).

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and they are so
found. Petitioner resided in Monroe, New York, at the tine
that his petition was filed with the Court.

Throughout 1997, petitioner was narried to Mary Chiosie
(Ms. Chiosie), although the couple was enotionally estranged.
Nevert hel ess, petitioner and Ms. Chiosie both resided in the
sane single-famly residence |located in Monroe, New York (the

Monr oe resi dence).

Y(...continued)
are to the Tax Court Rules of Practice and Procedure.
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Petitioner and Ms. Chiosie chose to reside in the sane
resi dence, despite their marital difficulties, for financial
reasons and because they wanted to remain involved in the daily
lives of their three sons.

Petitioner is by profession a truck driver. During 1997,
petitioner owned a sole proprietorship, the business of which
i nvol ved the transport of small school buses fromthe
manuf acturing plant in Panpa, Texas, to school districts
t hroughout the United States. Petitioner generally hired other
drivers to physically transport the school buses. Accordingly,
petitioner was able to conduct his business fromthe Mnroe
resi dence, an arrangenent that he favored because of his desire
to remain actively involved in the lives of his three sons.
However, fromtinme to tine petitioner was required to travel to
Texas for business reasons. During such trips, which generally
were of short duration, petitioner either stayed at a notel or
made nore econom cal arrangenents consistent with the transient
nature of his stay.

In 1997 petitioner earned a net profit fromthe operation of
his proprietorship in the amount of approximtely $14, 600.

In 1997 Ms. Chiosie was enpl oyed as a restaurant hostess,
and she received wages in the amobunt of approxi mately $9, 400.

Both petitioner and Ms. Chiosie contributed financially to

t he upkeep and mai ntenance of the Monroe residence.



Petitioner and Ms. Chiosie filed separate Federal inconme
tax returns for 1997.

In filing his 1997 return, petitioner utilized Form 1040,
and he listed his address as that of the Mnroe residence.
Petitioner specified his filing status as head of househol d, and
he cl ai ned dependency exenptions for two of his three sons.
Petitioner also clained an earned incone credit in the anmount of
$3, 310.

Respondent began an exam nation of petitioner’s 1997 return
on June 30, 1998. Thereafter, in a notice of deficiency dated
Decenber 1, 1998, respondent determ ned that petitioner’s proper
filing status was married filing separately and not head of
househol d. Respondent al so disallowed the earned incone credit
clainmed by petitioner.? Finally, respondent detern ned that
petitioner is liable for the accuracy-rel ated penalty under
section 6662(a) for negligence or intentional disregard of rules
or regqul ations.

OPI NI ON

| ssue 1. Petitioner’s Filing Status

We begin with petitioner’s filing status. Section 2(b)
defines head of household. As relevant herein, section 2(b)(1)

provi des that an individual shall be considered a head of a

2 Respondent did not disallowthe two dependency deducti ons
cl ai med by petitioner.



househol d if such individual is not married at the close of his
taxabl e year. Section 2(c) provides that an individual shall be
treated as not married at the close of the taxable year if such
individual is so treated under the provisions of section 7703(b).

Section 7703(b) provides that an individual who is married
shall not be considered as married if three requirenents are
satisfied. The first requirement is that the individual maintain
as his home a househol d which constitutes for nore than one-half
of the taxable year the principal place of abode of a child who
is the tax dependent of such individual. The second requirenent
is that the individual furnish over one-half of the cost of
mai nt ai ni ng such househol d during the taxable year. The third
requirenent is that for the last 6 nonths of the taxable year,
the individual’s spouse is not a nenber of such househol d.

The record in this case establishes that petitioner and Ms.
Chiosie, as well as their three sons, resided in the Mnroe
resi dence throughout 1997. However, petitioner contends that he
did not live wth Ms. Chiosie because they were enotionally
estranged and did not share the sane bedroom The pivotal issue
is therefore whether petitioner and Ms. Chiosie were living
apart in separate households. |If they were not living apart in
separate househol ds, then section 7703(b) woul d not apply and
petitioner’s filing status is married filing separately and not

head of househol d.
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The concept of "living apart” has been considered by this
and other courts. Cenerally, "living apart” connotes living in

separate residences. Lyddan v. United States, 721 F.2d 873, 876

(2d Gr. 1983); Washington v. Conmm ssioner, 77 T.C 601, 605

(1981); Hopkins v. Conmm ssioner, T.C Meno. 1992-326; Hertsch v.

Conmi ssioner, T.C. Menp. 1982-1009. But see Sydnes V.

Comm ssi oner, 577 F.2d 60 (8th Cr. 1978), affg. in part and

revg. and remanding in part 68 T.C. 170 (1977). In Washington v.

Commi ssi oner, supra, this Court held that "living apart” requires

a geographi cal separation and neans living in separate

residences; i.e., living under separate roofs. Cf. Dawkins v.

Conmi ssioner, T.C. Menp. 1991-225; Coltman v. Comm ssioner, T.C.

Meno. 1991-127, affd. 980 F.2d 1134 (7th Gr. 1992); LaBow v.

Comm ssioner, T.C Meno. 1987-191, affd. w thout published

opinion 863 F.2d 45 (2d G r. 1988). Wen the parties |live under
one roof, we have specifically refused to explore the quality of
a marriage and adopt sone form of constructive absence under the

circunstances. See Becker v. Conm ssioner, T.C. Mnob. 1995-177.

In view of the foregoing, we hold that petitioner did not
live separately fromMs. Chiosie in 1997. Accordingly,
petitioner is not considered as unmarried pursuant to section
7703(b), and his filing status is necessarily married filing
separately. Respondent’s determ nation on this issue is

sust ai ned.



| ssue 2. Earned | nconme Credit

We turn now to section 32. That section provides for an
earned incone credit. However, in order to be entitled to an
earned incone credit, the taxpayer nust satisfy a nunber of
requi renents. One of the requirenments is that the taxpayer, if
married, nust file a joint return with his or her spouse. See
sec. 32(d).

Because petitioner is not considered as unmarried pursuant
to section 7703(b), and because he and Ms. Chiosie filed
separately and not jointly, an earned incone credit is not

all owable as a natter of law. See Presley v. Commi ssioner, T.C

Meno. 1996-553; Becker v. Conm ssioner, supra. Respondent’s

determ nation on this issue is sustained.

| ssue 3. Accuracy-Related Penalty

Finally, we turn to the accuracy-rel ated penalty.

Section 6662(a) and (b)(1) provides that if any portion of an
under paynent of tax is attributable to negligence or disregard of
rules or regul ations, then there shall be added to the tax an
anount equal to 20 percent of the anount of the underpaynent that
is so attributable. The term "negligence" includes any failure
to make a reasonable attenpt to conply with the statute, and the
term"disregard" includes any carel ess, reckless, or intentional
di sregard. See sec. 6662(c). A taxpayer will not be liable for

the penalty under section 6662 if the taxpayer establishes that
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t here was reasonabl e cause for the underpaynent and that he or
she acted in good faith with respect to the underpaynent. See
sec. 6664(c).

The taxpayer bears the burden of proving that the negligence

penalty is inapplicable. See Rule 142(a); I NDOPCO Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S 111 (1933); Grcsis v. Commssioner, T.C Meno. 1992-244;

cf. sec. 7491(c), effective for court proceedings arising in
connection wth exam nati ons commenci ng after July 22, 1998.

We conclude that petitioner is liable for the accuracy-
related penalty. O particular significance is the fact that
there is no persuasive evidence that petitioner ever properly
i nqui red whether his marital status allowed himto file as head
of househol d or whether he was entitled to claiman earned incone
credit without filing a joint return. |In other words, there is
no persuasi ve evidence that petitioner nmade a reasonabl e attenpt
to conply with applicable law. Further, the fact that Ms.

Chi osie may have refused to file a joint return because of
marital discord provides no justification for petitioner to claim
a filing status to which he is clearly not entitled.

Finally, petitioner contends that certain events that
occurred during the exam nation stage of this case justify his
reporting position. W disagree; such events are not material to

the i ssue whether petitioner nade a reasonable attenpt to conply



with applicable law. Rather, the resolution of such issue
requires us to focus on relevant facts and circunstances that
existed at the tinme that petitioner filed his 1997 return.

In view of the foregoing, we sustain respondent's
determ nation on this issue.
Concl usi on

To give effect to our disposition of the disputed issues,

Deci sion will be entered

for respondent.




