PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2008- 90

UNI TED STATES TAX COURT

DAVID C. CHOE, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 6569-07S. Filed July 24, 2008.

David C. Choe, pro se.

M chael K. Park, for respondent.

CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2004, the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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this opinion shall not be cited as precedent for any other case.
Respondent determ ned a $1, 727 incone tax deficiency and a
$345. 40 penalty under section 6662(a) for petitioner’s 2004 tax
year. The incone tax deficiency is attributable to respondent’s
di sal l owance of |egal and professional expenses, depreciation,
and aut onobil e expenses petitioner clainmed in connection with his
busi ness activity. The issues we consider are whether petitioner
has substanti ated these expenses and/or whether they are ordinary
and necessary busi ness expenses. W al so consi der whet her
petitioner is liable for the section 6662(a) penalty.

Petitioner David C. Choe resided in California at the tine
the petition was filed. He was enployed as a | oan officer until
sonetinme in March 2004. In March he left that enploynent and
began his own business as a | oan consultant. [In connection with
starting this new business, petitioner purchased a | aptop
conputer that allowed himto performhis services in various
| ocations. On March 12, 2004, petitioner purchased a Toshi ba
Satellite Notebook computer for $1,437. At the tinme of purchase,
petitioner already owned a desktop conputer for personal use. On
his Schedule C, Profit or Loss From Busi ness, he el ected under

section 179 to deduct $1,437 as an expense for his 2004 tax year.
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Section 162 allows a deduction for ordinary and necessary
expenses paid or incurred in carrying on a trade or business.?
Respondent questioned the business use of the |aptop conputer and
did not question the section 179 election. Petitioner has
substantiated the cost of the laptop, and its busi ness use has
been clearly established. Accordingly, we hold that petitioner
is entitled to the $1,437 deduction for 2004.

In order to performservices as a | oan consultant,
petitioner acquired access to various professional data bases
that assisted himin the conduct of his business activity. He
al so attended educational courses that were intended to maintain
and inprove his skills. In addition he acquired prepaid | egal
representation at $17 per nonth in case he was sued by a client.
For 2004 petitioner deducted $4, 358 as professional and prepaid
| egal expenses. Respondent disallowed the entire anmount for | ack
of substantiation and because it had not been shown that the
cl ai mred deductions were ordinary and necessary busi ness expenses.

At trial petitioner provided testinony and docunentary
evi dence showi ng that he spent $4, 791 during 2004 for
prof essional and prepaid | egal expenses. Petitioner sufficiently

expl ai ned t he business purpose of these itens, and we hol d that

2 No controversy exists in this case as to the burden of
proof or the burden of production. Petitioner bears the burden
of proof as to all adjustnents (sec. 7491(a)), and respondent net
hi s burden of production with respect to the sec. 6662(a) penalty
(sec. 7491(c)).
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he is entitled to a $4, 791 deduction for professional and prepaid
| egal expenses for his 2004 tax year.

Petitioner deducted $3, 735 of expense in connection with his
use of an autonobile for his consulting business. Respondent
contends that petitioner did not nmaintain adequate records so as
to be able to claimthe transportati on expenses. Section 274(d)
provi des for a higher standard of substantiation for certain
busi ness expense deductions. GCenerally, a taxpayer nust
substanti ate expenditures “by adequate records or by sufficient
evi dence corroborating his own statenent.” Sec. 1.274-5T(c) (1),
Tenporary I ncone Tax Regs, 50 Fed. Reg. 46017 (Nov. 6, 1985).

Petitioner fell short of that standard and was able to
present testinony, but no | ogs or docunentation of his business
transportati on expenses. Therefore, we hold that petitioner is
not entitled to the $3, 735 deduction for expenses in connection
with his use of an autonobile.

During Novenber 2004 petitioner’s autonobile was totaled,
and the insurance conpany paid him $2,360, the fair market val ue
of the autonobile. Petitioner entered the gross anount received
into his Turbo Tax preparation program Because petitioner had
cl ai med busi ness use of the autonobile for 2004, Turbo Tax
automatical ly deducted the anmount of depreciation allowed or
al l owabl e and t hereby cal cul ated a $1, 132 gai n whi ch was

automatically reported as incone on page one of petitioner’s 2004
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return. During the trial, however, petitioner testified that he
did not use his car for business before 2004 and that he had not
cl ai med depreciation deductions with respect to it. The Turbo
Tax treatnment of petitioner’s autonobile was incorrect, and
accordingly we hold that petitioner did not have $1, 132 of
reportable gain fromthe insurance conpany recovery on his
aut onobi | e.

Finally, we consider whether petitioner is liable for a
section 6662(a) accuracy-related penalty for negligence or
di sregard of rules or regulations and/or a substanti al
under statenent of inconme tax under section 6662 for 2004. A
taxpayer may be liable for a 20-percent penalty on any
under paynent of tax attributable to negligence or disregard of
rules or regulations or a substantial understatenent of incone
tax. Sec. 6662(a) and (b). “Negligence” is any failure to make
a reasonable attenpt to conply with the provisions of the
I nt ernal Revenue Code, and “di sregard” neans any carel ess,
reckless or intentional disregard. Sec. 6662(c). An
under paynent is not attributable to negligence or disregard to
the extent that the taxpayer shows that the underpaynent is due

to reasonabl e cause or good faith. Sec. 6664(c); Neonatol ogy

Associates, P.A. v. Comm ssioner, 115 T.C 43, 98 (2000), affd.

299 F.3d 221 (3d Gr. 2002); see also secs. 1.6662-3(a), 1.6664-

4(a), Inconme Tax Regs. A substantial understatenent of inconme
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tax is an understatenent that exceeds the greater of 10 percent
of the tax required to be shown on the tax return or $5, 000.
Sec. 6662(d) (1) (A).

We have held that petitioner is entitled to the deductions
for depreciation and professional and | egal expenses. W have
al so held that petitioner is not entitled to the clained
aut onobi | e expenses but that he should not have reported i ncone
fromthe insurance recovery on the autonobile. Petitioner did
not provide any argunment or evidence that would have shown that
his failure to maintain or produce adequate substantiation under
the provisions of section 274(d) was not negligent and/or was
“reasonabl e”.

Accordingly, to the extent that there is a resulting
under paynent attributable to the claimed autonobil e expenses,
petitioner is liable for a section 6662(a) penalty.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




