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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned a deficiency in
petitioner’s 2002 Federal incone tax of $171,823 and an accuracy-

rel ated penalty under section 6662(a) of $34,365.! The issues

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references

are to the Tax Court Rules of Practice and Procedure. Al
(continued. . .)
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for decision are: (1) Wuether petitioner received but did not
report inconme in the form of nonenpl oyee conpensation paid to him
by Unw apped, Inc. (Unwapped); (2) whether petitioner is |iable
for a fraud penalty under section 6663(a),2 or in the
alternative, an accuracy-rel ated penalty under section 6662(a);
and (3) whether petitioner is liable for a penalty under section
6673(a) (1) (C) for unreasonable failure to pursue avail abl e
adm ni strative renedi es.

FI NDI NGS OF FACT

Petitioner did not cooperate with respondent in preparing a
stipulation of facts. At the tinme he filed his petition,
petitioner resided in Brockton, Mssachusetts.

During 2002, petitioner operated Liberty Tenporary Agency
(Liberty Tenp).® Wiile the nature of Liberty Tenp is unclear, it
appears that Liberty Tenp provided tenporary workers to
Unw apped, Inc. (Unw apped), a “production stitching” conpany.
During 2002, Unw apped issued checks totaling $447,084 to

“Li berty Tenp--D/ B/ Andrew Chook”, which petitioner endorsed and

Y(...continued)
anounts are rounded to the nearest doll ar.

2 Respondent asserted that petitioner was liable for a
fraud penalty under sec. 6663(a) in an amendnent to answer,
di scussed infra.

8 On Sept. 23, 1993, an enployer identification nunber was
assigned to Liberty Tenp, and a Notice of New Enpl oyer
| dentification Nunber Assigned was nailed to Liberty Tenp and
Ri chard Nguon.
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ei ther cashed or deposited into an unidentified account.

Unwr apped i ssued a Form 1099-M SC, M scel | aneous I ncone, to
“Liberty Tenp.-D B/ Andrew Chook” for 2002, reporting nonenpl oyee
conpensati on of $447, 084.

Petitioner tinely filed a Federal inconme tax return for
2002. Petitioner reported total inconme of $14,400, total tax of
zero, total paynments of $4, 055, and requested a refund of $4, 055.
Petitioner did not report the noney received from Unw apped, nor
did he claimany deductions related to the operation of Liberty
Tenp.

On Decenber 6, 2004, respondent issued petitioner a notice
of deficiency for 2002. Based on information reported by
Unwr apped, respondent determ ned that petitioner received but
failed to report incone of $447,084 from nonenpl oyee
conpensati on. Respondent determ ned a deficiency in petitioner’s
2002 Federal income tax of $171,823 and an accuracy-rel ated
penal ty under section 6662(a) of $34, 365.

In response to the notice of deficiency, petitioner filed a
petition with this Court on March 7, 2005.

Despite the requirements of the United States Tax Court’s
Rul es of Practice and Procedure, the Court’s standing pretrial

order,* and respondent’s repeated attenpts to neet with

4 The standing pretrial order, along with the notice
setting case for trial, was filed on Cct. 6, 2005. The standing
(continued. . .)
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petitioner and exchange information, petitioner failed to
cooperate in the preparation of this case for trial.®
Additionally, petitioner failed to respond to respondent’s
requests for adm ssion. As a result, the followi ng facts were
deened adm tted under Rule 90(c):

(1) Checks from Unw apped in the aggregate anmount of
$447,084 were nmade payable to petitioner during 2002;

(2) Petitioner endorsed and deposited or cashed checks from
Unwr apped i n the aggregate amobunt of $447,084 during 2002;

(3) During 2002, petitioner received taxable incone fromthe

operation of Liberty Tenp;

4(C...continued)
pretrial order stated in pertinent part:

To facilitate an orderly and efficient disposition
of all cases on the trial calendar, it is hereby

ORDERED that all facts shall be stipulated to the
maxi mum extent possible. Al docunentary and witten
evi dence shall be marked and stipul ated i n accordance
with Rule 91(b) * * *. If a conplete stipulation of
facts is not ready for subm ssion at the comnmencenent
of the trial or at such other tinme ordered by the
Court, and if the Court determines that this is the
result of either party's failure to fully cooperate in
the preparation thereof, the Court may order sanctions
agai nst the uncooperative party. Any docunents or
materials which a party expects to utilize * * *  but
whi ch are not stipulated, shall be identified in
witing and exchanged by the parties at |east 14 days
before the first day of the trial session. * * *

5 Petitioner provided respondent with limted docunents,
but only after the Court granted respondent’s notion to conpel
production of docunents.
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(4) Petitioner did not report the income he received from
the operation of Liberty Tenp on his 2002 return;

(5) Because petitioner did not report the incone received
fromthe operation of Liberty Tenp on his 2002 return, he
underpaid the tax required to be shown on that return;

(6) The underpaynent of tax required to be shown was
attributable to fraud;

(7) Petitioner unreasonably failed to pursue avail able
adm ni strative renedies wth respondent; and

(8) Respondent requested an informal interview with
petitioner, but petitioner refused.

At no point did petitioner nove to withdraw or nodify the
deenmed adm ssi ons.

To reflect the deenmed adm ssions, respondent filed an
amendnent to answer asserting that petitioner was liable for a
fraud penalty under section 6663(a) in the alternative to the
accuracy-rel ated penalty under section 6662(a) asserted in the
notice of deficiency. Respondent also filed a notion to inpose a
penal ty under section 6673(a)(1)(C) for petitioner’s unreasonable
failure to pursue available admnistrative renedi es.

On March 13, 2006, the day of cal endar call, petitioner

filed a notion to conti nue. Petitioner’s noti on was deni ed.
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OPI NI ON

Unreported I ncone From Li berty Tenp

Ceneral ly, the taxpayer bears the burden of proving the
Comm ssioner’s determ nations incorrect. Rule 142(a)(1); Welch

v. Helvering, 290 U S. 111, 115 (1933). |If the taxpayer

i ntroduces credible evidence with respect to any factual issue
rel evant to ascertaining the taxpayer’s tax liability, the
Comm ssi oner bears the burden of proof with respect to that

i ssue. Sec. 7491(a)(1l). However, the burden of proof wll not
shift to the Comm ssioner where the taxpayer fails to maintain
records in accordance with the Internal Revenue Code or fails to
cooperate with reasonabl e requests nade by the Comm ssioner for
W tnesses, information, docunments, neetings, and interviews.

Sec. 7491(a)(2)(B)

Section 7491(a) (1) does not shift the burden of proof to
respondent with respect to petitioner’s liability for a
deficiency in tax because petitioner has not produced credible
evidence with respect to that issue, nor has petitioner
mai nt ai ned records or cooperated with respondent’s reasonabl e
requests. Therefore, petitioner bears the burden of proving
i ncorrect respondent’s determination that $447,084 received from
Unw apped is included in petitioner’s incone in 2002. Petitioner

has not nmet this burden.
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Petitioner testified that he was nerely an internediary and
that Ri chard Nguon (M. Nguon), a friend who lived in Canbodi a,
owned Liberty Tenp. Petitioner further testified that he used
t he noney received from Unw apped to pay Liberty Tenp’'s enpl oyees
and to pay hinself $200 per week, and that he sent any renmining
noney to M. Nguon by wire transfer or hand delivery.?®

Petitioner did not produce any docunents or other evidence
to corroborate his testinony.” Petitioner asserted that his
failure to produce such evidence was the result of a several - week
trip he took to Canbodia i medi ately before trial to be with his
dying aunt. Petitioner argued that, had the Court granted his

nmotion to continue, he could have produced additional evidence or

6 Petitioner does not argue explicitly, if at all, that
nmoney paid to Liberty Tenp' s enpl oyees and to those who hand-
delivered noney to M. Nguon is deductible as business expenses.
Under the Cohan rule, if a clainmd expense is deductible, but the
taxpayer is unable to fully substantiate the anmount, the Court is
permtted to nake an approximation of an all owabl e anount. Cohan
v. Comm ssioner, 39 F.2d 540, 543-544 (2d G r. 1930). However,

t he taxpayer mnust provide at | east sone evidence fromwhich to
estimate a deductible anpbunt. Vanicek v. Conm ssioner, 85 T.C,
731, 743 (1985). O her than his unsupported testinony,
petitioner provided no evidence to establish that any expenses
were deductible. Petitioner provided no evidence fromwhich we
may estimate a deducti bl e anpount.

" Petitioner cites the Notice of New Enpl oyer
| dentification Nunber Assigned that was nmailed to Liberty Tenp
and M. Nguon on Sept. 23, 1993, as evidence that M. Nguon was
the true owner of Liberty Tenp during 2002. See supra note 3.
Thi s docunent does not establish M. Nguon’s ownership, nor does
it support any of petitioner’s other clains.
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secured the testinony of M. Nguon. Petitioner’s explanation is
unper suasi ve.

Petitioner filed his petition on March 7, 2005, and the
Court’s notice setting case for trial on March 13, 2006, and
standing pretrial order were filed Cctober 6, 2005. Petitioner
had over 1 year fromthe tine of filing his petition and over 5
months after the case was set for trial to prepare his case. His
absence in the weeks leading up to trial does not excuse his
failure to prepare for trial. Additionally, petitioner testified
that he did not keep any business records. It is difficult to
understand how, if no records were kept, nore tinme would have
al l owed petitioner to produce additional docunments to support his
testi nony.

We do not find petitioner’s unsupported and sel f-serving

testinmony to be credible. N edringhaus v. Conm ssioner, 99 T.C.

202, 219-220 (1992); Tokarski v. Conmm ssioner, 87 T.C. 74, 77

(1986). Additionally, petitioner was deened to have adm tted
that the noney received from Unw apped was taxable incone to him
Therefore, we sustain respondent’s determ nation and find that
petitioner received but failed to report income of $447,084,
resulting in a deficiency in petitioner’s 2002 Federal incone tax

of $171, 823.



-9 -

1. Fraud Penalty Under Section 6663(a)

Section 6663(a) provides: “If any part of any underpaynent
of tax required to be shown on a return is due to fraud, there
shall be added to the tax an anount equal to 75 percent of the
portion of the underpaynment which is attributable to fraud.” The
Comm ssi oner bears the burden of proving by clear and convinci ng
evi dence that an underpaynent of tax was attributable to fraud.
Sec. 7454(a); Rule 142(b). The Conm ssioner may satisfy this

burden by relying on deened adm ssions. Marshall v.

Comm ssioner, 85 T.C. 267, 272-273 (1985); Doncaster V.

Comm ssioner, 77 T.C. 334, 336-337 (1981).

Petitioner was deened to have admtted that he underpaid the
tax required to be shown on his 2002 return and that the
under paynent was attributable to fraud. These deenmed adm ssions
are sufficient for respondent to carry his burden of proving by
cl ear and convincing evidence that petitioner’s underpaynent of

tax was attributable to fraud. See Marshall v. Conmm ssi oner,

supra at 272-273; Doncaster v. Conm ssioner, supra at 336-337.

Addi tionally, petitioner kept no books or records and failed to
cooperate in the audit of his return, both of which are indicia

of fraud. See, e.g., Bradford v. Conm ssioner, 796 F.2d 303, 308

(9th Gr. 1986), affg. T.C. Menp. 1984-601; Smth v.
Conmi ssioner, 91 T.C 1049, 1059-1060 (1988), affd. 926 F.2d 1470
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(6th Cr. 1991). Therefore, we find that petitioner is liable
for a fraud penalty under section 6663(a) of $128,867.8

[11. Penalty Under Section 6673(a)(1)(QO

Section 6673(a)(1)(C authorizes the Court to require a
taxpayer to pay the United States a penalty in an anmount not to
exceed $25, 000 whenever it appears to the Court that the taxpayer
unreasonably failed to pursue avail able adm nistrative renedies.
A penalty under section 6673(a)(1)(C may be appropriate if a
taxpayer fails to conply with the Conm ssioner’s requests for
records made prior to trial when, had he produced those records
when requested, there would have been fewer disputed issues at

t he commencenment of trial. See Suri v. Commi ssioner, T.C Mno.

2004-71 ($1,000 penalty inposed where the taxpayer repeatedly
failed to neet with respondent’s counsel or provide rel evant
information that ultimately led to the settlenent of various
items of incone), affd. 96 AFTR 2d 2005-6526 (2d Cr. 2005);

Edwards v. Conm ssioner, T.C. Meno. 2003-149 ($24,000 penalty

i nposed where the taxpayer took frivol ous and groundl ess
positions and unreasonably failed to pursue avail able
adm ni strative renedies), affd. 119 Fed. Appx. 293 (D.C. G

2005). A penalty is also appropriate under section 6673(a)(1)(C

8 $171,823 (deficiency/underpaynment) x 0.75 = $128, 867. 25.
Because we find petitioner to be liable for a fraud penalty under
sec. 6663(a), we need not determ ne whether petitioner is |iable
for an accuracy-rel ated penalty under section 6662(a).
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where a taxpayer’s procrastination has increased the costs of

litigation. See Giest v. Conm ssioner, T.C Meno. 1995-165

($1, 000 penalty inposed where a case was settled at the tine of
trial after the taxpayer substantiated his basis to reduce sal es
proceeds determ ned to be incone).

Respondent filed a notion to inpose a penalty under section
6673(a)(1)(C) for petitioner’s unreasonable failure to pursue
avai l abl e adm nistrative renedies. The record in this case
establishes repeated failures of petitioner to neet with
respondent and to provide information relevant to unreported
income at issue. Had petitioner provided such information, this
case m ght have been susceptible to settlenent, which would have
decreased the costs of litigation. Additionally, petitioner was
deened to have admtted that he unreasonably failed to pursue
avai l abl e adm ni strative renedies. Therefore, we shall grant
respondent’s notion and require petitioner to pay to the United
States a penalty of $1, 000.

To reflect the foregoing,

An appropriate order

and decision will be entered.




