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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: This action was commenced in response to
Notices of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330. The issues for decision are
(1) whether the Court should determne petitioners’ tax liability

for 2001 after that liability has been conceded by respondent and



-2 -
respondent has abated an assessnent based on petitioners’ anmended
return for 2001 and (2) whether petitioner C ndy Chou (Ms. Chou)
qualifies for relief under section 6015(f). Unless otherw se
indicated, all section references are to the Internal Revenue
Code.

These issues arise in the context of a frequently occurring
factual situation involving the alternative mninmumtax (AMI) on
i ncentive stock options (ISGCs) exercised in 2000, followed by a
drop in the value of the shares, a claimby the taxpayer that the
t axabl e event occurred in a |l ater year when the value of the
shares was | ower, and attenpts to avoid or conprom se the
outstanding AMI liability.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioners resided in California at the tinme that their petition
was fil ed.

Petitioners have been married at all tines since 1996. They
have two children, the ol der of whom was born on August 1, 2000.
M's. Chou graduated fromthe University of Texas with a degree in
radio, television, and filmand studied interior decorating after
college. Ms. Chou has a small interior design business, but she

is mainly a stay-at-hone nother for petitioners’ two children.
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Petitioner Jeffrey Chou (M. Chou) has never abused Ms. Chou at
any tine.

In 1996, M. Chou began enpl oynent as a hardware engi neer
for Ganite Systens (Ganite). As part of his enploynent
package, M. Chou received 80,000 I SOs with an exercise price of
$0. 05 per share. The |SCs vested over a 4-year period. Several
weeks after M. Chou began his enploynent, Ganite nerged with
Cisco Systenms (Cisco). Cisco converted M. Chou's Granite | SCs
into Gsco | SCs, and, through stock splits, M. Chou s | SOs grew
to approxi mately 153,000 over the next several years. M. Chou
received the Csco I1SCs in connection with his status as a C sco
enpl oyee.

In 2000, M. Chou exercised 106,560 of his Ci sco | SGs when
the fair market value of the C sco stock had an average price of
$64. 69 per share. M. Chou did not sell any of the G sco shares
acquired by himthrough the exercise of the I SGs during 2000. By
the end of 2000, the price per share of C sco stock was
approxi mat el y $40.

In March 2001, petitioners had their tax return prepared and
were told that they owed $1, 962,365 in tentative AMI because of
the exercise of M. Chou s stock options. By April 2001, the
price per share of C sco stock was $17. 64.

Petitioners filed a joint Form 1040, U.S. Individual Incone

Tax Return, for 2000 in April 2001. On the line for “anount you
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owe”, the sum of $1,928,732 was reported. Ms. Chou’ s signature
on the return appeared approximately 1-1/2 inches below the |ine
for “ampbunt you owe”. Her occupation was shown as interior
desi gner.

On Novenber 19, 2001, petitioners filed an offer-in-
conpromse (O C) on “Doubt as to Liability” for 2000, citing
pendi ng Federal |egislation. On Decenber 6, 2001, while their
O C was pending, the Internal Revenue Service sent thema notice
of intent to levy for 2000. They ultimately withdrew their OC
for 2000 based on “Doubt as to Liability”, and, on February 4,
2002, submtted an O C based on “Effective Tax Adm nistration”
or, inthe alternative, “Doubt as to Liability with Speci al
Circunstances”. Their O C was rejected on August 26, 2002, and
petitioners sought review by the Appeals Ofice. On March 20,
2003, the Appeals Ofice sustained rejection of the OC for 2000.
Petitioners sought judicial review of that rejection nore than
30 days after the offer was rejected.

Petitioners’ Federal income tax return for 2001 was tinely
filed in April 2002. On or about July 20, 2003, petitioners
filed joint amended returns for 2000 and 2001, claimng that the
transaction involving the Csco shares originally reported on
their 2000 tax return should have been reported in 2001.
Petitioners explained their position as foll ows:

Taxpayers anend their 2001 personal incone tax
return to report their * * * [ AMI] preference in tax



- 5 -

year 2001 instead of tax year 2000. Taxpayers received
stock pursuant to IRC Sec. 422 through the exercise of
an * * * [ISCO in tax year 2000, and initially treated
the stock as an AMI preference itemin tax year 2000.
However, the stock contained a substantial restriction
of forfeiture under IRC Sec. 83(c)(1); therefore, the
stock vested for AMI preference purposes when the
restriction | apsed in tax year 2001. Taxpayers have
filed an anmended return for 2000 reflecting this
change.

* * * * * * *

I n taxpayers’ case, they exercised an | SO under
| RC Sec. 422. To qualify for the capital gain benefits
provided by the statute, taxpayers were required to
hold the stock for at least 12 nonths. This 12-nonth
restriction constitutes a substantial risk of
forfeiture since rights in property were conditioned
upon the occurrence of a specified event (the 12-nonth
hol ding period) related to the transfer, and the
failure to hold the stock for 12 nonths causes a
substantial forfeiture (the loss of capital gain
benefits under I RC Sec. 422).

When stock is subject to a substantial risk of
forfeiture as defined in IRC Sec. 83, the date for the

cal cul ation of the AMI preference and for inclusion

thereof in AMI is the date the restrictions | apse. The

12-nmonth restriction | apsed in 2001 and the val ue of

the stock on the date the restriction | apsed wll be

used for AMI purposes.

The liability shown on petitioners’ 2000 return filed in
April 2001 was assessed based on petitioners’ reporting. The IRS
accepted petitioners’ anended return for 2001 and nade a second
assessment agai nst petitioners in the amount of $578, 052 on
Septenber 29, 2003. The IRS did not accept petitioners’ anended
return for 2000. On Novenber 10, 2003, the IRS sent petitioners
a Notice of Intent to Levy for 2001. On the sane date, the IRS

sent petitioners a collection letter show ng the unpai d bal ance



- b -
of petitioners’ liability for 2000 to be $2,703, 152.90. On
Novenber 13, 2003, the IRS sent petitioners a Notice of Federal
Tax Lien for 2001.

On Decenber 4, 2003, petitioners filed a Request for a
Col l ection Due Process Hearing for 2000 and 2001 in response to
the Notice of Intent to Levy. On Decenber 16, 2003, petitioners
filed a Request for a Collection Due Process Hearing for 2000 and
2001 in response to the Notice of Federal Tax Lien.

On April 8, 2004, petitioners filed a refund action for 2001
inthe US. Dstrict Court for the Northern District of
California. On July 6, 2004, the District Court action was
di sm ssed for |lack of subject matter jurisdiction. The dism ssal
was appealed to the U S. Court of Appeals for the Ninth Crcuit,
but the appeal was di sm ssed on Novenber 23, 2005.

On April 9, 2004, the IRS notified petitioners that their
anended return for 2000 was being audited. On May 13, 2004,
respondent’s Appeals Ofice sent a Decision Letter Concerning
Equi val ent Hearing to petitioners regarding their tax liability
for 2000. An equival ency hearing had been conducted because no
request for a hearing was filed within the 30-day period
prescribed by section 6320 and/or 6330 with respect to
petitioners’ liability for 2000. In the decision letter, a
Notice of Intent to Levy dated Decenber 6, 2001, was not

sust ai ned because petitioners’ O C was pending at the tine that
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the levy notice was issued. No Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
for 2000 has ever been issued.

In an OC submtted with respect to the requested section
6330 hearing and signed by each petitioner on July 27, 2004, it
was represented: “In March, 2001, Jeff and G ndy had their tax
returns prepared and were told that they owed $1, 962,365 in
tentati ve AMI because of the exercise of his stock options.”

On January 31, 2005, Ms. Chou filed a Form 8857, Request
for Innocent Spouse Relief, for 2000 and 2001. The letter
submtting Ms. Chou's clains stated that the cl ai mwas being
submtted as part of petitioners’ section 6330 hearing for 2001.
The request asserted: “If Jeff and G ndy’s OC is not granted,
then Cndy’'s claimfor innocent spouse relief should be granted
as to her since she did not cause the AMI liability and received
no econom c benefit fromJeff's exercise of his CGsco ISCs.” No
representation was made in the Form 8857 concerning Ms. Chou’'s
knowl edge of the tax due for 2000 at the tinme the return was
filed.

Appeal s Oficer Lawence Dorr (Dorr) was assigned
petitioners’ OC, the proposed levy and lien actions with respect
to collection of petitioners’ reported liability for 2001, and
Ms. Chou’s section 6015(f) relief claim On July 27, 2005,

responding to an inquiry from Dorr about her thoughts regarding
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t he paynent of tax when she signed the 2000 tax return,
petitioners submtted a handwitten statenment from her as
fol | ows:
At the tinme | signed the 2000 tax return, it was

nmy under standi ng that ny husband woul d take care of

payi ng the taxes since the increase in our taxes was

the result of enployee stock options occurring in his

separate stock account. | did not receive any

br okerage statenents for this account and did not know

the amount of funds in this account. Ever since we’'ve

been married, ny husband has al ways taken care of al

our tax filings and at the time |I signed the 2000 tax

return, | had no reason to believe otherw se.

The transmttal letter by Ms. Chou s counsel noted that the
know edge factor “is just one of several factors to be considered
and is not a conclusive factor.”

The section 6015(f) claim in accordance with I RS procedure,
was sent to a centralized unit in Gncinnati, Chio. The file
relating to the section 6015(f) claimwas then transmtted from
Cincinnati to Oakland, California, but was lost in transit. In
order to consider Ms. Chou’'s claim Dorr recreated the file
relating to that claim In recreating the file, Dorr failed to
mai ntain a conplete case activity record and did not prepare any
docunent supporting his determnation with respect to Ms. Chou’s
section 6015(f) claim The file that has been stipulated as the
“adm nistrative record” in this case omtted at |east four other
itens that should have been included in the adm nistrative

record. Those itens are: (1) Atrue and conplete copy of the

Notice of Intent to Levy dated Novenber 10, 2003, and the Letter
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3174(P) dated Novenber 10, 2003; (2) a true and conpl ete copy of
a Request for a Collection Due Process Hearing for 2000 and 2001
that petitioners filed on Decenber 4, 2003, in response to the
Notice of Intent to Levy issued by the IRS on Novenber 10, 2003;
(3) aletter sent by petitioners’ counsel Robert L. Sommers
(Sommers) to Appeals Oficer Dorr on May 4, 2005; and (4) a
letter sent by Somers to Appeals O ficer Dorr on July 27, 2005.

On Septenber 13, 2005, the Appeals Ofice sent to
petitioners Notices of Determ nation Concerning Collection
Action(s) under Section 6320 and/or 6330 with respect to 2001.
Those notices contai ned an explanation, in relevant part, as
fol |l ows:

Your representative has advanced several argunents for
applying the * * * [AMI] on the exercise of the stock
options at issue in 2001 rather than 2000.

The first argunment is that the exercise of the options
was restricted in such a way as to subject you to a
“substantial risk of forfeiture”.

The “restriction” cited by your representative is the
provi sion of I RC Section 422 that provides for capital
gain treatnent on the sale of stock held for at |east
twel ve nonths. Your representative refers to this as
“the required 12-nonth hol di ng period” and argues that
your rights in the stock were conditioned on the
12-nmonth hol di ng period. Your representative cites
Prentice |I. Robinson, CA-1, 86-2 USTC 9790. In that
case the Court held that the petitioner did not own
transferable rights to stock acquired fromhis enpl oyer
for the first year after receipt of the stock.
However, that decision was based on a specific sell-
back agreenment requiring that the petitioner sell his
shares back to the corporation at the original cost if
he wi shed to di spose of themin |ess than one year.
That agreenent created a “substantial risk of
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forfeiture” and rendered the stock non-transferable for
one year on its own terns, not because of Section 422.
No such agreenent exists in the present case. Wen you
acquired the stock in early 2000 it was acquired

W t hout restriction.

The provisions of IRC Section 422 inpose no restriction
on the sale of stock. They do provide favorable tax
treatment if the stock is held for one year. Wile
this m ght have di sadvantaged you for tax purposes had
you sold the stock before holding it for a year, it in
no way restricted your ability to sell or otherw se

di spose of the stock at any point.

Your representative al so argues that the Service has a
“duty of consistency” which requires that it treat the
options as subject to * * * [AMI] in 2001, not 2000.
In support of that he cites Estate of Hilda Ashnan,
CA-9, * * * [2000-2] USTC 50,806. In short, that case
states that a taxpayer cannot take a position which is
to his advantage in one year and then take an opposite
position after that year is barred by the statute of
[imtations. The statutes for both 2000 and 2001 are
still open by virtue of your claimfor refund. In
Orange Securities Corp., CA-5, 42-2 USTC 9735, the
Court held that there is a “duty of consistency on both
t he taxpayer and the Conm ssioner”.

You originally filed your 2000 return and reported the
* * * [AMI] for that year. The Service accepted that
return. Wen you filed anended returns for both 2000
and 2001 to shift the * * * [AMI] to the |ater year the
Service accepted the anended return for 2001 but not
the one for 2000. Thus you found yoursel ves assessed
very substantial * * * [AMI] for both years for the
sane underlying exercise of stock options. Your
representative argues that since the Service accepted
t he amended return for 2001 and assessed the * * *

[ AMIT shown thereon, it nust—to be consistent— accept
t he amended return for 2000 and abate the AMI for that
year.

The Service has not taken inconsistent positions. It
has consistently argued that the liability attaches to
2000. Further, the Service has taken the position that
the resolution of the inconsistency can be achi eved by
sinply abating the AMI for 2001. This is the position
taken by the Revenue Agent in the exam nation of the
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amended returns. Your claimfor refund is under
consideration in Appeals and will be submtted
sustaining the application of the AMI in 2000 and
proposi ng abatenent of the AMI for 2001.

I ncentive stock options were issued to you by G sco
Systens as part of your conpensation for services. You
exercised the options in 2000 and 106, 560 shares of
Cisco stock were transferred to you unconditionally and
W thout restriction. The * * * [AMI] liability
produced by these transactions attaches to the year
2000.

i en notice stated:

Addressing Efficient Collection with Concern Over the
| ntrusi veness of Coll ection

I nt ernal Revenue Manual 5.12.1.13 provides for the
filing of a Notice of Federal Tax Lien for bal ances due
of over $5, 000. 00.

The lien is intrusive but it is appropriate in this
instance to protect the governnent’s interest. You
have made no paynents toward either 2000 or 2001 and
there is no indication that the liability for 2000 w ||
be paid voluntarily. 1In terns of alternatives to
collection, you have filed an * * * [OC] based on
doubt as to liability, doubt as to collectibility, and
effective tax admnistration. That offer is being
rejected on all three grounds. It is the Service’s
position that ultimately there will be no AMI liability
for 2001. However, until the issue is finally decided
in the various venues to which you have turned for
relief the lien continues to be appropriate.

evy notice stated:

Addressing Efficient Collection with Concern Over the
| ntrusi veness of Coll ection

| RC Section 6330(c)(3)(C requires that the

determ nation by an Appeals Oficer under this
subsection shall take into consideration whether any
proposed col |l ection action bal ances the needs for the
efficient collection of taxes with the legitimte
concern of the taxpayer that any collection action be
no nore intrusive than necessary.
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The levy is intrusive but it is appropriate in this
instance to protect the governnent’s interest. You
have made no paynents toward either 2000 or 2001 and
there is no indication that the liability for 2000 w ||
be paid voluntarily. 1In terns of alternatives to
collection, you have filed an * * * [OC] based on
doubt as to liability, doubt as to collectibility, and
effective tax adm nistration. That offer is being
rejected on all three grounds. It is the Service’s
position that ultimately there will be no AMI liability
for 2001. However, until the issue is finally decided
in the various venues to which you have turned for
relief the levy notice continues to be appropriate.

On Septenber 29, 2005, the IRS Appeals Ofice sent Ms. Chou
a Notice of Determ nation Concerning Your Request for Relief
under the Equitable Relief Provision of Section 6015(f) that
denied Ms. Chou's request for innocent spouse relief for 2000
and 2001. The notice sinply stated, in relevant part:

We’ve determ ned that, for the above tax year(s), we:

- cannot allow your request.

No further explanation was given. No further explanation was
placed in the admnistrative file.

By notice served March 24, 2006, this case was set for trial
in San Francisco, California, on August 28, 2006. On July 24,
2006, respondent filed a notion for continuance of trial,
representing, in part:

5. Respondent concedes that the determ nation set

forth in the Notice of Determ nation Concerning

Col l ection Action(s) under Section 6320 and/ or 6330

i ssued to petitioners on Septenber 13, 2005, for

petitioners’ inconme tax liability for the taxable year
2001 will not be sustai ned.
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6. On July 19, 2006, respondent’s Appeals Oficer
requested a full abatenent of the entire tax liability
assessed against petitioners for the taxable year 2001.

7. Petitioner Cndy Chou's claimfor relief from
joint and several liability under 1.R C. sec. 6015(f)
for the taxable year 2001 is noot, as respondent has
requested an abatenent of all tax owed by petitioners
for the taxable year 2001.

8. The only issue remaining in this case concerns

whet her Petitioner Cndy Chou is entitled to relief

fromjoint and several liability under I.R C. sec.

6015(f) for the taxable year 2000.

9. Because a Notice of Determ nation was not

i ssued for a Collection Due Process appeal with respect

to the taxable year 2000, I.R C. secs. 6320 and 6330 do

not provide the Court with jurisdiction to hear an

appeal of Petitioner Cndy Chou’'s claimfor relief

under 1. R C. sec. 6015(f) for the taxable year 2000.

Thus, the only basis for the Tax Court to review

respondent’s section 6015(f) determ nation in this case

is section 6015(e).

Respondent’s notion for continuance was based on then-outstandi ng
caselaw to the effect that the Court would not have jurisdiction
to hear Ms. Chou’s section 6015(f) claimbecause no deficiency
had been determ ned. (Respondent now concedes jurisdiction over
that issue based on subsequently enacted | egislation, as

di scussed bel ow. )

Petitioners objected to respondent’s notion for continuance.
Petitioners also objected to respondent’s abatenent of the
assessnment for 2001, accusing respondent of attenpting to deprive
the Court of jurisdiction over that year. Respondent’s notion

for conti nuance was deni ed.
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OPI NI ON

This is an unusual case, in which petitioners insist that we
shoul d reject respondent’s concession that they owe no tax
l[tability for 2001, that the assessnment based on petitioners’
anended return for that year will be abated, and that no
collection action will be taken with respect to that assessnent.
Petitioners ask the Court to determne that they owe tax of
$578, 052 for 2001. Petitioners’ obvious purpose is to have the
Court determne that they do not owe the tax that they originally
reported for 2000, a question that is not properly before the
Court in this case.

The parties were able to cooperate with respect to a fairly
conplete stipulation, but not otherwi se. Petitioners rhetoric
i ncl udes irresponsi bl e accusati ons agai nst respondent, and
respondent unnecessarily attacks the credibility of petitioners’
testinony, even after the Court commented at trial that their
testimony was credi ble. W do not condone or address at |ength
such overzeal ous advocacy and neritless argunents. Lack of
objectivity serves no purpose other than unreasonably to protract
t hese proceedings. For the reasons set forth bel ow, we concl ude
that there is only one issue properly before the Court, and that
is Ms. Chou s entitlement to relief under section 6015(f) for

2000.
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Section 6330 and Liability for 2001

Qur jurisdiction in this case is predicated upon section
6330(d) (1) (A, which gives the Tax Court jurisdiction “wth
respect to such matter” as set forth in the determ nation of the

Appeals Ofice. G&Geene-Thapedi v. Comm ssioner, 126 T.C. 1, 6

(2006); Freije v. Conmm ssioner, 125 T.C 14, 25 (2005).

Petitioners originally reported alnost $2 mllion in AMI
l[tability for 2000 as a result of M. Chou's exercise of his
Cisco options. Stunned by the consequence and unable to secure
relief through an O C, petitioners then filed anended returns
claimng that the liability should have been reported in 2001,
when it would be substantially | ower because of the reduced val ue
of the stock. Petitioners now contend that, by assessing the tax
based on their anended 2001 return, the IRS “accepted’” their
position and is required, by the “duty of consistency”, to abate
the liability for 2000.

In their amended returns, in their OC and in their briefs,
petitioners assert that the capital gains holding period under
section 422 renders the stock that they acquired through exercise
of Cisco I SGs nontransferable for 12 nonths without “forfeiture”
of the favorable tax rates on capital gains. Their argunent
cites section 83(a), which deals with the time for recognizing
income fromproperty transferred in connection with the

performance of services. This “risk of forfeiture” argunent is
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unt enabl e, because that termapplies to a condition that renders
a taxpayer’s beneficial ownership of stock subject to

termnation. See Kadillak v. Conm ssioner, 127 T.C 184 (2006);

Mont gonery v. Conmm ssioner, 127 T.C. 43 (2006); Spitz v.

Conmi ssioner, T.C. Menp. 2006-168; Racine v. Conm ssioner, T.C

Meno. 2006-162; Facg v. Comm ssioner, T.C. Mno. 2006-111; Merlo

V. Conm ssioner, T.C. Menpb. 2005-178; see also United States v.

Tuff, 469 F.3d 1249 (9th Cr. 2006); GQuzak v. United States, 75

Fed. d. 304, 311 (2007). WM. Chou testified: *“l exercised
because | could, the stock was vested and | just happened to not
sell.” There is neither logic nor authority supporting the
argunent that consideration of tax consequences is a risk of
forfeiture within the nmeani ng of section 83(a). There is no

evi dence of any nontax reason for M. Chou not to sell the stock
that he acquired in 2000.

Petitioners raise a series of argunents that they are
entitled to a windfall as a result of the assessnent, now abat ed,
for 2001. (They accuse respondent of “ganesmanship”, apparently
believing that the best defense is a strong offense.) W cannot
concl ude that the abatenent and concessi on shoul d be rejected.
Respondent’ s position, as set forth in detail in the
Septenber 13, 2005, notices of determ nation quoted at |ength
above, was not unreasonable. Assumi ng that the 2001 tax

l[iability should have been abated earlier, however, and
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par aphrasi ng Justice Frankfurter, we believe that w sdom cones
too seldom and it should not be rejected nerely because it cones
late. (“Wsdomtoo often never cones, and so one ought not to

reject it nerely because it cones late.” Henslee v. Union

Planters Natl. Bank & Trust Co., 335 U S. 595, 600 (1949)

(Frankfurter, J., dissenting).)

Respondent contends that the concession and abatenment with
respect to 2001 render petitioners’ clains with respect to that
year npot. W agree. Qur jurisdiction under section 6330 is
generally limted to review ng whether a proposed lien or |evy
action is proper. Once respondent concedes that there is no
unpaid liability for the year in dispute upon which a lien or

| evy could be based, the case is nobot. G eene-Thapedi v.

Conmi ssi oner, supra at 7; Gerakios v. Comm ssioner, T.C Mno.

2004-203; Chocallo v. Comm ssioner, T.C Mno. 2004-152. W need

say no nore about the issue for 2001.

Section 6015(f)

Ceneral ly, spouses filing joint Federal inconme tax returns
are jointly and severally liable for the taxes due on those
returns. Sec. 6013(d)(3). Section 6015 provides relief from
l[tability in certain circunstances. Because the relief sought in
this case is froma liability shown on petitioners’ original 2000

return and assessed based on that return, only section 6015(f) is
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applicable. See Washington v. Conm ssioner, 120 T.C 137, 147

(2003).
At the tinme of the notion to continue, respondent’s position

was that Conm ssioner v. Ewing, 439 F.3d 1009 (9th Cr. 2006),

revg. 118 T.C. 494 (2002) and vacating 122 T.C. 32 (2004), was
controlling in this case. |In that case, the Court of Appeals
held that the Tax Court did not have jurisdiction to hear cases
involving relief under section 6015(f) where there was no

determ nation of a deficiency. Respondent now concedes, however,
that the Tax Relief and Health Care Act of 2006, Pub. L. 109-432,
120 Stat. 2922, which anmended section 6015(e), confers the
necessary jurisdiction with respect to Ms. Chou's claimfor
relief for the year 2000. Respondent contends, and we agree,
that her claimfor 2001 is noot for the reasons di scussed above.

The testinony of petitioners at trial with respect to the
al l ocation of household responsibilities between them was bri ef
and was credible. It was credible because petitioners did not
make the inprobable clains that now appear in the briefs authored
by their counsel, as discussed bel ow.

Respondent asserts that we should disregard the testinony of
petitioners because we shoul d consider only the “adm nistrative
record” in deciding whether it was an abuse of discretion to deny
the relief sought by Ms. Chou. Respondent acknow edges t hat

this Court has held that the determnation to deny relief under



- 19 -
section 6015(f) is subject to de novo review by the Court, but
relies on our opinion as having been vacated on jurisdictional

grounds. See Ewing v. Conm ssioner, 122 T.C 32, 38-39 (2004),

revd. in part and vacated in part on jurisdictional issue

Commi ssioner v. Ewing, 439 F.3d 1009 (9th G r. 2006). Though we

may have occasion in the future to reconsider the Court’s

approach to these cases, as explained in Ewing v. Conm Ssi oner,

122 T.C. 32 (2004), and applied in nunerous other cases, we do
not do so here. Respondent found it necessary to call Dorr to
explain his reasons for rejecting Ms. Chou’s claim because his
reasons were not anywhere in the adm nistrative record.
Respondent stipulated that at | east four other docunents that
shoul d have been included in the admnnistrative record were not.
The adm nistrative record had to be “recreated” by Dorr because
the parts relating to Ms. Chou's claimwere lost in transmttal
between I RS offices. The testinony at trial will be considered
in determ ning whether Ms. Chou is entitled to relief.

As directed by section 6015(f), the Comm ssioner has
prescri bed guidelines under which a taxpayer may qualify for
equitable relief fromliability on a joint return. See Rev.
Proc. 2003-61, 2003-2 C. B. 296. Rev. Proc. 2003-61, sec. 4.02,
2003-2 C.B. at 298, provides in relevant part that relief
ordinarily will be granted if three criteria are net. The first

criterion, that the requesting spouse is no longer married to or
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is legally separated fromthe nonrequesting spouse, or is not a
menber of the sane household at anytinme during the 12 nonths
prior to the request for relief, is not satisfied in this case.
The other two criteria are in dispute. They are (1) whether, on
the date the requesting spouse signed the joint return, she had
no know edge or reason to know that the nonrequesting spouse
woul d not pay the incone tax liability and (2) that the
requesti ng spouse would suffer economc hardship if relief is not
gr ant ed.

Rev. Proc. 2003-61, sec. 4.03, 2003-2 C.B. at 298-299,
provi des a nonexclusive list of factors that may be considered in
determ ni ng whether, taking into account all of the facts and
circunstances, it would be inequitable to hold a taxpayer such as
Ms. Chou liable for any part or all of the unpaid liability. No
single factor is determnative. Respondent concedes that
Ms. Chou has nmade a good faith effort to conply with the incone
tax laws in the years followng the years in issue, which is one
of the factors favoring relief. Respondent argues, however, that
factors weighing against relief in this case include |ack of
econom ¢ hardshi p, know edge or reason to know that the taxes
woul d not be paid, and significant benefit (beyond nornma
support) fromthe unpaid tax liability. Respondent asserts that
the remaining factors (that Ms. Chou was still married to

M. Chou, the absence of abuse, and the absence of any nental or
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physi cal health condition) are neutral. Petitioners focus on the
har dshi p, benefit, know edge, and health factors.

Petitioners assert that, before anal yzing the above factors,
we nust determ ne whether petitioners actually owe the taxes
reported on their original return for 2000. W assune that they
do, because, absent conprom se, there is no tenable argunent that
they do not. W do not comment on the prospects for conpron se.
Both parties, however, rely solely on material submtted in
relation to the OC in their discussion of financial matters.
Petitioners provided no testinony or direct evidence at trial as
to their basic living expenses or M. Chou' s continuing ability
to pay them Petitioners’ hardship argunent is essentially that,
if all of the assets owned by petitioners were |iquidated and
paid towards the unpaid assessnent for 2000, petitioners would
still owe nore than $1 nmillion. Wile this may be an appropriate
analysis with respect to the OC, it does not establish hardship
in the current record. See sec. 301.6343-1(b)(4), Proced. &
Adm n. Regs. (defining hardship as the inability to pay
reasonabl e basic living expenses). So far as the record
reflects, M. Chou continues to earn a substantial inconme and to
provi de nore than basic support to the famly.

Wth respect to the significant benefit factor, petitioners
essentially argue that neither petitioner received a benefit from

t he unpai d taxes, because the taxes accrued on val ue that they
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never received fromexercise of the stock options. The parties
di spute the significance of M. Chou’s pledge of the C sco stock
to support a loan and use of the proceeds of the |oan for
pur poses ot her than paynment of taxes. On the record in this
case, we conclude that the benefit factor neither favors nor
precl udes relief.

Wth regard to health factors, the briefs authored by
petitioners’ counsel repeatedly assert that Ms. Chou had
recently given birth and was caring for a newborn infant. Wthin
the briefs, filed in January and March 2007, the infant is at
vari ous places described as born in “late 2000”, newborn, 6
nonths old, 8 nonths old, and 9 nonths old. Wile thus so
careless with the facts on which they rely, the briefs accuse
respondent of “inaccuracies” and “shoddy anal ysis”. These
argunents are unsupported, unpersuasive, and inexcusabl e.

The briefs frequently assert “the physical and nental
demands on the nother of a newborn infant” as a health issue and
as excusing | ack of know edge of the unpaid liability, but
nothing in the record supports that characterization. Ms. Chou
testified that her child was born on August 1, 2000, and the
return was signed in April 2001. The extent of her testinony
with respect to the “demands” of notherhood was as foll ows:

Q [Ms. Chou' s counsel] Lot of work taking care
of an infant?

A [Ms. Chou] Yes, definitely.
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We conclude that there are no special nental or physical health
factors in this case.

Petitioners’ briefs simlarly overstate the record with
respect to Ms. Chou’s |ack of know edge that the taxes would be
paid at the tine she signed the return. Petitioners each
testified that M. Chou handled the famly’ s finances, consulted
with the accountant, and paid for the househol d expenses. They
also testified that they did not have any joint checking accounts
or credit cards. Ms. Chou' s testinony about her state of mnd
at the time that she signed the return was as foll ows:

Q [Ms. Chou' s counsel] Do you renenber | ooking

at the 2000 return when you signed it, do you renmenber

actually signing the 2000 return?

A [Ms. Chou] I'msure | signed it. | don't
remenber that specific one as different as the— any

ot her particul ar year.

In relation to the OC, petitioners had submtted a factua
statenent asserting that they learned of the AMI liability in
March 2001. Wen she signed the joint income tax return in
April, the amobunt shown as ow ng, $1, 928, 732, appeared
approximately 1-1/2 inches above her signature. 1In her

Form 8857, M's. Chou did not claimthat she did not know of the
l[tability. The July 27, 2005, statenent that she submtted in
response to Dorr’s inquiry was simlarly nore cautious and candid

in asserting the state of her know edge, to the effect that she

was aware of the increased taxes resulting fromthe stock options
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but that she assuned that her husband woul d take care of paying
the taxes. M. Chou testified as foll ows:

A [M. Chou] | had sone clue at the tinme of AMI
but the gravity of the situation did not occur to ne
until my tax returns were finalized by ny CPA

Q [Ms. Chou' s counsel] GCkay, if |I use the term
“AMTI-1 SO or “AMI-1SO situation”, it just neans a
shorthand for the alternative mninmumtax as caused by
the exercise of incentive stock options, so you’l
under stand what | nean by that.

After this occurred, after your AMI-|SO situation
occurred, did you engage in any activities regarding
this?

A Yes. | engaged in nunerous activities. First
| reported ny tax and | went public with ny story and |
started an organi zation called Reform AMI-dot-org.
We're a national grassroots organi zation. W have over
2000 nenbers across 48 states.

And our mssion is to appeal to Congress and try
to fix the | aw.

Q Did you engage in any |legislative efforts?
A Yes. Reform AMI has been heavily involved with
our Congress representatives and senators in trying to
i ntroduce bills, and, hopefully, pass bills.
M. Chou also testified that he nmet with the National Taxpayer
Advocate and thereafter filed the OC  Apparently, challenging
the liability was the strategy adopted when the return was filed
w t hout even partial paynent.
There is no suggestion by anyone that M. Chou ever deceived
M's. Chou or conceal ed anything fromher. Unfortunately, no

party on direct or cross-exam nation asked Ms. Chou in detai

about her knowl edge of the alnmost $2 million liability. W
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assune that, if she had been asked, she woul d have been truthful.
In the absence of further explanation, it is inprobable that

Ms. Chou did not know that, rather than paying the tax,
petitioners would be challenging their liability. She certainly
did not satisfy her well-established duty of inquiry. See, e.g.,

Albin v. Comm ssioner, T.C. Mnp. 2004-230; Demrjian V.

Comm ssioner, T.C Menp. 2004-22 (and cases cited therein). On

the entire record, we conclude that Ms. Chou knew or had reason
to know that the tax would not be paid at the tinme that she
signed the return. W do not question petitioners’ allocation of
responsibility for famly matters between thensel ves, but they
have not shown that Ms. Chou should be relieved of their joint
l[iability on the 2000 return.

We have reviewed the other argunents of the parties. They

are without nerit, irrelevant, or noot.

An order of dismssal with

respect to 2001 and a decision for

respondent will be entered.




