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VEMORANDUM OPI NI ON

JACOBS, Judge:! This matter is before the Court on
respondent’s notion for summary judgnent filed pursuant to Rul e

121. Petitioners filed a response opposing respondent’s notion.

This case was assigned to Judge Julian |I. Jacobs for
di sposition of respondent’s notion for summary judgnent by order
of the Chief Judge on Aug. 12, 2008.
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The issues presented are: (1) Wiether petitioners, each of whom
was i ndicted and subsequently convicted under section 7201 for
willfully attenpting to evade and defeat a |large part of the
inconme tax due * * * for the cal endar year 1995, by filing
and causing to be filed * * * a false and fraudul ent joint
U.S. Individual Income Tax Return, Form 1040, wherein
approxi mately TWO M LLI ON NI NE HUNDRED FORTY SI X THOUSAND
FIFTY doll ars ($2, 946, 050) of income was excluded fromthe
return causing an under paynment of approxi mately ElI GHT
HUNDRED TVENTY FOUR THOUSAND ElI GHT HUNDRED NI NETY FOUR
Dol l ars ($824,894)in taxes,
are collaterally estopped fromcontesting their liability for the
civil fraud penalty under section 6663 for the sane taxable year;
and (2) whether petitioners are entitled to a $25,600 charitable
contribution deduction for taxable year 1995.
Al'l section references are to the Internal Revenue Code
(Code) as anended, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. The parties stipul ated
that any appeal in this case wll lie to the Court of Appeals for

the Sixth Crcuit.

The Court of Appeals for the Sixth Grcuit, in United States

v. Christians, 105 Fed. Appx. 748 (6th Cr. 2004), affirnmed

petitioners’ convictions under section 7201. The Court of

Appeal s identified the relevant facts to be as foll ows.
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In 1995, Meijer, Inc., alarge retailer, entered into
negotiations with the Christians [petitioners herein] for
t he purchase of their M chigan honme and an acconpanyi ng 20-
acre tract of land. On the day before Meijer made its final
of fer of approximately $3.1 million, the Christians created
Cor ner st one Managenent Trust, nam ng thensel ves as trustees,
and deeded their property to the trust for $10. The
Christians accepted Meijer’'s $3.1 mllion offer.

A few days before the closing on the land sale, the
Christians created O tawa Trust, again nam ng thensel ves as
trustees. After receiving a check witten to the
Cor ner st one Managenent Trust for $3,072,699.94, the
Christians deposited the funds in Gttawa Trust’s account.
In the nonths follow ng the sale, the Christians noved nost
of the noney to Barclays Bank in the Cayman | sl ands,
ultimately sending over $3 mllion there.

On April 15, 1996, the Christians filed their
i ndi vidual I RS Form 1040, which omtted any reference to the
real -property sale or to the gain realized fromit.[? The
Christians also filed an IRS Form 1041 for Cornerstone
Managenment Trust. This return disclosed the property sal e,
calcul ated the tax due at over $1.1 mllion, and was signed
by Jack Christians. Instead of paying the tax, however,
Jack Christians attached a disclainmer, which read in part:
“The assessnent and paynent of incone taxes is voluntary

with no distraint. . . . The above naned taxpayer(s)
respectfully disclaimany liability and decline to vol unteer
concerni ng assessnment and paynment of any [tax].” The

di scl aimer closed by suggesting that if the taxpayer “shows
the tax to be zero,” then the IRS has the obligation of
assessi ng any tax deficiency.

The IRS audited the Christians, who refused to
cooperate, even after Agent Rogowski of the RS s Crim nal
| nvestigation Division becane involved. After a court
enforced an adm nistrative summons for their records, the
Chri stians produced docunentation regardi ng the real
property sale and the trusts. The docunents reveal ed that
the Christians maintained control of the two trusts and, as
a result, retained control over the transfer of their rea
property and the proceeds fromthe sale.

After neeting wth Agent Rogowski and after receiving
an accountant’s advice that the proceeds of the sale

°The return showed a total tax of $9, 469.
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bel onged on their individual tax return, the Christians
filed an anended 1995 return using an I RS Form 1040X on July
17, 1997. The return listed the tax due at approximtely
$1.1 million, ¥ stated that the “admtted tax liability is
zero,” then added a tax disclaimer nearly identical to the
one attached to Cornerstone Managenent Trust’s earlier
return.

On February 27, 2002, a grand jury indicted the
Christians on a single count of willfully attenpting to
evade the paynent of incone tax due fromthe sale of their
property “by filing ... a false and fraudulent joint U S
| ndi vi dual | ncone Tax Return, Form 1040” in violation of 26
US C 87201. The jury returned a guilty verdict agai nst
bot h defendants. The court sentenced them each to 27-nonth
prison sentences. [ld. at 749-750; joint appendix refs.
omtted.]

On their 1995 return petitioners clainmed a $25, 600
charitabl e contribution deduction consisting of $600 in cash and
$25, 000 of other property. Attached to the return was a Form
8283, Noncash Charitable Contributions, which described the
donat ed property as a house in good condition with a fair narket
val ue of $25,000 and identified the donee as the Evangelistic
Center of Grand Rapids, Mchigan. A letter of thanks and a
recei pt for $25,000, both signed by Pastor Harry Dunn of the
Evangel istic Center, were attached to the return. In their
amended 1995 return, filed July 17, 1997, in addition to
i ncreasing the anount of their adjusted gross inconme to include
the gain fromthe sale of property to Meijer, Inc., petitioners

cl ai nred an additional $120, 025 charitable contribution deducti on.

3The anended return increased petitioners’ adjusted gross
i ncone by $2,948,000, with the explanation “Qttawa Revocabl e
Living Trust Not Included in Original Filing of Form 1040”, and
showed $1, 118,112 as the correct anount of total tax.
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Respondent issued a notice of deficiency on June 29, 2007.
Respondent determ ned that petitioners’ incone should be
i ncreased by $2,948,000 to reflect the sale of property to
Meijer, Inc., and disallowed the $25,600 charitable contribution
deduction clained in the original return. The resulting tax,
according to respondent, is $845,049, |eaving a deficiency of
$835,580 after taking into account the anmpbunt of tax ($9, 469)
shown on the original return. Respondent acknow edges t hat
petitioners made a paynent of $824,894 on January 24, 2003, which
will be applied to the deficiency anount. Respondent al so
determ ned that petitioners are liable for the section 6663 civil
fraud penalty in the anount of $626, 685.

Petitioners admt that the gain fromthe sale of property to
Meijer, Inc., is includable in their income for 1995 and
generated tax. They assert, however, that their tax liability
was not understated but rather was reported by nmeans of two
returns--a Form 1040, U.S. Individual |Income Tax Return, and a
Form 1041, U. S. Income Tax Return for Estates and Trusts, filed
by Cornerstone Managenent Trust.

Petitioners concede in their response opposing respondent’s
notion that “the law is not generally in their favor”, but they
mai ntain “they should be allowed to contest the fraud penalty on
the basis of the facts which establish that no fraudul ent tax

returns were filed but rather the Petitioners refused to pay the
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original anobunts due, and noved their assets out of the
jurisdiction of the United States to frustrate collection efforts
by the IRS.”

In summarizing their position, petitioners state:

This is clearly a willful refusal to pay, tax protest type

case not a fraudulent attenpt to evade liability. Although

convicted of violating IRC 87201, it is clear that

Petitioners were engaged in conduct to attenpt to validate

their incorrect positions that no taxes were due and ow ng

at that tine.

This should not result in collateral preclusion by
fraud. It was not necessary under 87201 for the jury to
find a fraudulent filing to sustain or support the
conviction. Therefore, the facts should be viewed as
adm tted by Respondent, thus precluding summary judgnment on
t he issue.

Petitioners also assert that they are entitled to contest
respondent’ s di sall owance of their $25,600 clainmed charitable
contribution. Finally, petitioners claimthat their $824, 894
paynment of January 24, 2003, extinguished their tax liability.

Di scussi on

As a prelimnary matter, we note that summary judgnent is
intended to expedite litigation and avoid unnecessary and

expensive trials. Fla. Peach Corp. v. Comm ssioner, 90 T.C 678,

681 (1988). The Court may grant sunmary judgnment where there is
no genui ne issue of any material fact and a deci sion may be

rendered as a matter of law. Rule 121(b); Sundstrand Corp. V.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994). The noving party bears the burden of proving that no
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genui ne issue of material fact exists, and the Court will view
any factual material and inferences in the |light nost favorable

to the nonnoving party. Dahlstromv. Conm ssioner, 85 T.C 812,

821 (1985). A partial sunmary adjudication my be nmade even if
it does not dispose of all the issues in the case. Rule 121(b);

Naftel v. Conm ssioner, 85 T.C 527, 529 (1985). Rule 121(d)

provi des that where the noving party properly nakes and supports
a notion for summary judgnent, “an adverse party nay not rest
upon the nere allegations or denials of such party’s pleading,”
but nmust set forth specific facts, by affidavits or otherw se,
“show ng that there is a genuine issue for trial.”

We now turn to the first of the two issues; nanely, whether
petitioners’ convictions for income tax evasion under section
7201 collaterally estop themfromlitigating the issue of their
liability for the civil fraud penalty under section 6663.

In Montana v. United States, 440 U S. 147, 153-154 (1979),

the Supreme Court provided gui dance on the application of the
doctrine of collateral estoppel as follows: “Under coll ateral
estoppel, once an issue is actually and necessarily determ ned by
a court of conpetent jurisdiction, that determnation is
concl usive in subsequent suits based on a different cause of
action involving a party to the prior litigation.”

The two Code sections involved herein are section 6663 and

section 7201. Section 6663 provides:
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SEC. 6663. | MPOSI TI ON OF FRAUD PENALTY.

(a) Inposition of Penalty.--If any part of any

under paynent of tax required to be shown on a return is due

to fraud, there shall be added to the tax an anmount equal to

75 percent of the portion of the underpaynent which is

attributable to fraud.

(b) Determnation of Portion Attributable to Fraud. --
|f the Secretary establishes that any portion of an

under paynment is attributable to fraud, the entire

under paynent shall be treated as attributable to fraud,

except with respect to any portion of the underpaynent which

t he taxpayer establishes (by a preponderance of the

evidence) is not attributable to fraud.

(c) Special Rule for Joint Returns.--In the case of a

joint return, this section shall not apply with respect to a

spouse unl ess sone part of the underpaynent is due to the

fraud of such spouse.

An “under paynent” for purposes of section 6663 is defined in
section 6664(a), in relevant part, as the anount by which the tax
i nposed exceeds the amount shown as the tax by the taxpayer on
his return.

The record shows, and petitioners admt, that they filed a
1995 individual tax return on which they did not report the gain
fromthe sale of their property to Meijer, Inc., or the tax
i nposed on the gain. However, petitioners assert that their tax
liability was not understated but rather was reported by neans of
two returns--a Form 1040 and a Form 1041 fil ed by Cornerstone
Managenent Trust. Petitioners made this same assertion in
appealing their convictions under section 7201. The Court of

Appeals for the Sixth Grcuit rejected this argunent, stating:
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Nor may the Christians sidestep this conclusion [that
they willfully evaded their taxes] by pointing out that
their 1995 individual tax return did not contain a false
statenment when read in conjunction wth Cornerstone
Managenment Trust’s I RS Form 1041, which did disclose the tax
owed and proceeded to disclaimany liability for it. The
Government prosecuted the Christians for incone tax evasion
with respect to their individual tax return, not the return
of Cornerstone Managenent Trust. And their individual
return neither acknow edged nor paid the tax due. No doubt,
a jury could have concluded that the acknow edgnment of the
sale and the tax due on the Cornerstone Managenent Trust
formundermned a finding that the Christians acted
willfully and commtted an affirmati ve act of evasion. But
in view of the Christians’ prior tax-filing experiences,
their sudden decision no |onger to use an accountant, their
creation of the shamtrusts and offshore accounts and their
non- cooperati ve conduct once the Governnent inquired about
the sale, the Christians cannot tenably argue that the jury
was conpelled to reach such a conclusion on the basis of the
Cornerstone tax filing. [United States v. Christians, 105
Fed. Appx. at 752].

W are m ndful that petitioners, in their anmended return,

adm tted an under paynent of tax for 1995. See Badaracco v.

Commi ssi oner, 464 U.S. 386, 399 (1984).“ Therefore, there is no

doubt that there was an “underpaynent of tax required to be shown
on a return” wth respect to petitioners’ 1995 return as required

by section 6663.

‘Petitioners do not appear to argue that their anended
return, filed after they were notified that the IRS s Crim nal
| nvestigation D vision had becone involved, renedied the
fraudul ent underpaynent with respect to their original return.
| ndeed, as the Suprene Court noted in Badaracco v. Conm Ssioner,
464 U. S. 386, 394 (1984), “once a fraudulent return has been
filed, the case remains one ‘of a false or fraudulent return,’
regardl ess of the taxpayer’s |ater revised conduct, for purposes
of crimnal prosecution and civil fraud liability” and “a
t axpayer who submts a fraudul ent return does not purge the fraud
by subsequent voluntary disclosure”.




Section 7201 provides:
SEC. 7201. ATTEMPT TO EVADE OR DEFEAT TAX

Any person who willfully attenpts in any manner to
evade or defeat any tax inposed by this title or the paynent
thereof shall, in addition to other penalties provided by
law, be guilty of a felony and, upon conviction thereof,
shall be fined not nore than $100, 000 ($500,000 in the case
of a corporation), or inprisoned not nore than 5 years, or
both, together with the costs of prosecution.

Petitioners were convicted of violating section 7201. W
have repeatedly held that “A conviction for an attenpt to evade
or defeat tax pursuant to section 7201, either upon a guilty plea
or upon a jury verdict, conclusively establishes fraud in a
subsequent civil tax fraud proceedi ng through the application of

the doctrine of collateral estoppel.” Mrretta v. Conm Ssioner,

T.C. Meno. 2004-128 (citing DiLeo v. Conm ssioner, 96 T.C. 858,

885 (1991), affd. 959 F.2d 16 (2d Cir. 1992) and Frey v.
Commi ssioner, T.C Menp. 1998-226), affd. 168 Fed. Appx. 528 (3d

Cir. 2006); see also Montal bano v. Conm ssioner, T.C Meno. 2007-

349 (“It is well established that a final crimnal judgnment for
tax evasi on under section 7201 collaterally estops relitigation
of the issue of fraudulent intent in a subsequent proceedi ng over

the civil fraud penalty.”); Uscinski v. Comm ssioner, T.C. Mno.

2006- 200 (“Because the elenents of crimnal tax evasion and civil
tax fraud are identical, petitioner’s prior conviction under
section 7201 conclusively establishes the el enents necessary for

finding fraud under section 6663."); WIlson v. Conmm ssioner, T.C
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Meno. 2002-234 (“We hold that the doctrine of collateral estoppel
bars * * * [the taxpayer convicted under section 7201] from
relitigating in the instant case the matters litigated in * * *
[the taxpayer’s] crimnal tax proceeding, i.e., whether * * *
[the taxpayer] underpaid his tax for each of the taxable years *
* * and whet her his underpaynent of such tax for each such year
was due to fraud.”). Qur holding in this regard has been
affirmed by the Court of Appeals for the Sixth Crcuit. Shah v.
Comm ssi oner, 208 F.3d 215 (6th G r. 2000), affg. w thout

publ i shed opinion T.C. Meno. 1999-71; Gay v. Comm ssioner, 708

F.2d 243, 246 (6th Gr. 1983), and cases cited thereat, affg.
T.C. Meno. 1981-1.°
As recounted supra, petitioners were indicted and convicted

for willfully attenpting to evade the paynent of incone tax due

SPetitioners, in their opposition to respondent’s notion for
summary judgnent, rely on the dissenting opinion in Gay v.
Conm ssi oner, 708 F.2d 243, 247 (6th Gr. 1983) Merritt, J.,

di ssenting, affg. T.C. Meno. 1981-1. The taxpayer in Gay, who
entered a guilty plea to incone tax evasi on under sec. 7201,
clainmed that he did not understand that his guilty plea would
have col | ateral consequences in subsequent civil proceedi ngs.

The di ssent objected to application of collateral estoppel under
t hose circunstances. Even were we to recognize a difference
between a guilty plea and a jury verdict for purposes of
application of collateral estoppel in these circunstances, which
we do not, see Marretta v. Comm ssioner, T.C Meno. 2004-128,
affd. 168 Fed. Appx. 528 (3d GCr. 2006), petitioners’ convictions
were the result of a jury verdict of income tax evasion under
sec. 7201 rather than the result of guilty pleas to those
charges. In any event, apart fromour own precedent, we would be
constrained by the majority position in Gray v. Comm ssi oner,
supra, to apply the doctrine of collateral estoppel to the case
at bar. See &olsen v. Conm ssioner, 54 T.C. 742, 757 (1970),
affd. 445 F.2d 985 (10th Gr. 1971).
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fromthe sale of their property by filing a false and fraudul ent
joint tax return for 1995 in violation of section 7201. As the
Court of Appeals noted, the petitioners’ filing of a false Form
1040 constituted the affirmative act of evasion under section

7201 charged in the indictnment. United States v. Christians, 105

Fed. Appx. at 753. Therefore, contrary to petitioners’ claim
the issue of whether they filed a false and fraudul ent return for

1995 was in fact “actually and necessarily determ ned by a court

of conpetent jurisdiction”, Muntana v. United States, 440 U. S. at
153. Thus, petitioners are estopped fromrelitigating that issue
in this proceeding.

On the record presented, we find that there is no genuine
issue of material fact with respect to the section 6663 penalty
insofar as it relates to petitioners’ 1995 under paynent
attributable to petitioners’ failure to report the gain fromthe
sale of their property to Meijer, Inc., in their 1995 return. W
thus hold that a decision nay, and should, be entered against
petitioners on that issue as a matter of law.  Accordingly, we
sustain respondent’s determnation to inpose a penalty under
section 6663 wth respect to the portion of petitioners’ 1995
under paynent attributable to the omtted gain fromthe sale.

We now turn to that portion of petitioners’ 1995
under paynent which is attributable to petitioners’ $25, 600

cl aimed charitable contri bution deducti on. Petitioners’
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entitlement to the charitable contribution deduction was not
addressed in the crimnal proceeding which resulted in their
convi ctions under section 7201, and petitioners dispute
respondent’ s disall owance of the charitable contribution
deduction. Summary judgnent with respect to this matter is not
appropriate. Atrial with respect to this issue should proceed.
A determ nation of the extent to which petitioners have paid
their outstanding tax liability nust await the resolution of the
issue relating to the clainmed charitable contribution deduction.

To reflect the foregoing,

An order granting in part

and denying in part

respondent’s notion for

summary judgnent will be

i ssued.



