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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,
and this opinion should not be cited as authority. Petitioner

seeks a review under section 6320 to the issuance by respondent

of notices of Federal tax lien for unpaid Federal incone taxes

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code as anended.
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and additions to tax under section 6651(a)(1) for petitioner’s
1999, 2000, 2001, 2002, and 2003 tax years. The tax liabilities
ari se fromthe underpaynent of taxes shown on inconme tax returns
for the 5 years. No notices of deficiency have been issued for
the 5 years, and petitioner does not question the underlying
lTabilities.

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and nade part hereof.
Petitioner’'s legal residence at the tinme the petition was filed
was Ol ando, Fl ori da.

This case arises over the issuance by respondent of a notice
of determ nation concerning collection actions under section 6320
and/or 6330 with respect to petitioner’s 1999, 2000, 2001, 2002,
and 2003 tax years. The income tax returns for these years were
not filed tinely, and petitioner failed to pay all or sone of the
tax shown as due and owi ng on each of the returns.? The dispute
in this case arises over respondent’s issuance of a notice of
Federal tax lien. Petitioner seeks to have that tax lien

withdrawn. Prior to issuance of the tax lien, respondent had

2At the tine the notice of determ nation was issued,
petitioner’s unpaid taxes were as foll ows:

1999 $15, 849. 29
2000 1, 206. 91
2001 6, 118. 08
2002 4, 460. 10

2003 7,572. 86
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instituted | evy proceedings on retirenment income petitioner was
receiving fromhis prior enploynent as a police officer for the
Cty of New York. For the year 2004, petitioner received
$30,979.21 in retirenment benefits fromthe City of New York
retirement system During 2004 and since, petitioner has been
enpl oyed by the U S. Departnent of Transportation, which
petitioner referred to as “Honel and Security”, and his salary for
2004 from that enployment was $24, 752.63. Thus, petitioner’s two
sources of income during 2004 total ed $55, 771. 84.

Prior to consummation of the levy of petitioner’s retirenent
benefits, respondent had issued a notice of intent to |evy.
Petitioner consciously did not appeal that notice and all owed the
|l evy to proceed. Pursuant to that |evy, respondent has been
collecting nonthly anounts of $1,392.15 from petitioner’s New
York retirenent benefits. The |evy has continued, and, upon
respondent’s issuance of the notice of Federal tax |ien,
petitioner requested a hearing and applied for a rel ease and
cancel lation of the levy, seeking in place of the levy the
conti nued paynent of $1,392.15 per nonth toward |i quidation of
his past years’ tax liabilities as an installnent agreenent.

In connection with the relief sought, petitioner was
required to and did provide a current financial statenment to

respondent’s Appeals O fice. Based on the financial data
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petitioner provided, the Appeals officer concluded in the notice

of determ nati on:

You submtted requested financial information to Settl enent
Oficer Salinger in order for himto determne if the $775
you offered as a collection alternative was acceptabl e.

During the conference M. Salinger advised you that based on
the financial analysis conducted that you had an ability to
pay a higher anount than the $775 offered. Based on M.
Salinger’s analysis you have the ability to make nonthly
paynents in the anmount of $1,664 per nonth. It was further
expl ai ned to you that once your child support obligation is
paid off within the next year, the install nent agreenent
paynment woul d i ncrease by $217 to $1, 881 per nonth.

You indicated to M. Salinger that you cannot afford that
hi gh of a paynment. You further indicated that the Service
currently has a levy in place agai nst your pension incone in
t he amount of $1, 392 per nmonth and that you have no probl em
having that |levy kept in place. You were advised that this
levy would stay in place but it would not be considered a
formal installment agreenent.
No other collection alternatives were offered and no ot her
I ssues were raised.
Petitioner appealed that determnation. At trial,
petitioner reiterated his desire to continue nonthly paynments of
$1,392, free of the tax lien, as an installnent agreemnent.
Petitioner contends he is not able to pay $1,881 per nonth, and
t hat circunstances have changed in his owm |life since the hearing
before the Appeals officer. Petitioner cited as an exanple the
fact that he was required to nove fromhis apartnent because it

was converted to a condom nium and the apartnment he noved into

requires a higher nonthly rent.
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The Court nust decide whether petitioner is entitled to
relief fromthe Appeals officer’s determ nation. \Were the
underlying tax liability is properly at issue, the Court reviews
that issue de novo. Were the underlying tax liabilities are not
at issue, as in this case, this Court reviews the determ nation

under an abuse of discretion standard. Sego v. Commi ssioner, 114

T.C. 604 (2000). An abuse of discretion is defined as any action
that is unreasonable, arbitrary, or capricious, clearly unlawful
or | acking sound basis in law, taking into account all the facts

and circunstances. See, e.g., Thor Power Tool Co. V.

Comm ssi oner, 439 U.S. 522, 532-533 (1979); Swanson V.

Comm ssioner, 121 T.C 111, 119 (2003).

The record does not support a finding that there was an
abuse of discretion by the Appeals officer in this case. The
Appeal s officer determ ned, upon review of petitioner’s financial
situation, that his nonthly paynent should be increased over the
anount that was currently being | evied upon. The Appeals officer
al so declined to rel ease the | evy and accept the nonthly anounts
as an installnent obligation. Petitioner has not satisfied the
Court that this determ nation constituted an abuse of discretion.
Consequently, the Appeals officer’s determ nation is sustained.

The Court notes, however, petitioner’s contention that
circunst ances changed in his financial situation after the

heari ng before the Appeals officer, and, because of these changed
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ci rcunstances, he was entitled to relief. Section 6330(d)(2)
provides generally that the IRS Ofice of Appeals shall retain
jurisdiction with respect to any determ nati on made under that
section, including subsequent hearings requested by the person
who requested the original hearing on issues regarding: (A
Col l ection actions taken or proposed with respect to such
determ nation, and (B) after the person has exhausted al
adm nistrative renedies, a change in circunstances wth respect
to such person that affects such determ nation. Petitioner’s
contention at trial that his living expenses increased after the
original Appeals hearing appears to cone within the paraneters of
section 6330(d)(2)(B); consequently, petitioner should be
af forded the opportunity at the Appeals |level to establish his
current financial situation. Accordingly, this case will be
remanded.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

An appropriate order

will be issued.




