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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency of
$61, 018! and additions to tax under sections 6651(a)(1) and (2),?

and 6654(a) of $15,255, $5,679, and $3, 208, respectively, with

1 Al anmobunts are rounded to the nearest doll ar.

2 Unless otherwi se stated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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regard to petitioner’s 2000 Federal incone tax. After
concessions,® the issues for decision are: (1) Wether
petitioner is entitled to a | oss carryover; (2) whether
petitioner is entitled to item zed deductions for State incone
tax paynents and unrei nbursed enpl oyee expenses; (3) whether
petitioner is liable for an addition to tax pursuant to section
6651(a)(1); and (4) whether petitioner is liable for an addition
to tax pursuant to section 6654(a).
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Palo Alto, California, at the tinme she filed her petition.

Petitioner’'s Returns

During 2000, petitioner was an enpl oyee of Phoeni x
Technol ogi es, Inc. (Phoenix). Petitioner was paid $193, 099 by
Phoeni x and had $1, 235 of Federal income tax w thheld by Phoeni x.
Petitioner also received $14,996 fromthe sale of Insilicon
stock. Petitioner did not nmake estimated tax paynents for 2000.

Petitioner did not file a Form 1040, U.S. Individual |ncome
Tax Return, for the taxable years 1998, 1999, and 2000.

Petitioner submtted to the Court an unfiled Form 1040 for

3 Respondent conceded the sec. 6651(a)(2) addition to tax.
Respondent al so conceded that petitioner is entitled to a $14,513
deduction for State inconme taxes.
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the year 2000. The return was signed on May 1, 2004. In the
section | abeled “lIncone”, petitioner listed $208, 095 of incone on
line 7 Wages, salaries, tips, etc. and on line 17 an $854, 722
| oss fromS corporations. Petitioner listed her total inconme on
line 22 and adj usted gross incone on line 33 as zero.

Petitioner was required to file a Schedul e E, Suppl enental
| ncone and Loss, to describe the $854, 722 |oss. Schedule E
all ows taxpayers to list the inconme or loss of their S
corporation. Petitioner’s attached Schedule E contains only
petitioner’s nanme, Social Security nunber, the Topaz G oup,
Inc.”s (Topaz) nane, an indication that Topaz is an S
corporation, Topaz’'s enployer identification nunber, and an
indication that all of petitioner’s investnent was at ri sk.

Petitioner had the authority to request copies of Topaz’'s
bank statenents.

A docunent dated April 10, 1995, and entitled “Unani nous
Witten Consent of the Board of Directors of Topaz Goup, Inc.”,
shows 836, 540 Topaz shares issued to petitioner and 12,500 issued
to David Wod. On Topaz’s 1996 Form 1120, U.S. Corporation
| nconme Tax Return, the Schedule K statenent shows petitioner
hol di ng 55 percent of Topaz’s stock. Topaz's 1997 and 1998
Schedul es K-1, Sharehol der’s Share of |ncome, Deductions,
Credits, etc., show petitioner as 100-percent sharehol der of

Topaz’s stock. Topaz’'s 1999 and 2000 Schedul es K-1 do not show
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petitioner’s percent ownership of Topaz’'s stock.

Topaz’ s Returns

Topaz reported a $2,509 loss on its Form 1120S, U.S. |ncone
Tax Return for an S Corporation, for the year 1996. On Schedul e
D, Capital Gains and Losses, Topaz reported a $709, 297 gain from
the sale of Aptus stock.

Topaz reported a $284,434 loss on its Form 1120S for the
year 1997.4 The portion of the return | abel ed Tax and Paynents
is blank. In the Incone (Loss) section of Schedul e K
Shar ehol ders’ Shares of Inconme, Credits, Deductions, etc., Topaz
clainmed an $894, 722 | oss on the Gther Income (loss) line. Also
witten on the line is “See Sch.” The attached docunent | abel ed
Form 1120S, Page 3, Schedule K, Line 6-Qther Income (Loss), shows
an $894, 722 long-term business loss. Also on its Schedule K
Topaz clained a $1,180,895 |l oss on the Incone (loss) line in the
O her section.

On the attached Schedule D, Capital Gains and Losses and
Built-1n Gains, an $894,722 long-termcapital loss is |listed on
the sale of Aptus Stock. Reported on the schedule is an $894, 722
basis, and the columm | abel ed Sales price is blank.

Topaz did not file a Form 1120S for the taxable years 1998,
1999, and 2000.

4 Respondent stated at trial that the return was tinely
filed. W note that the return was signed by petitioner on My
11, 2004.
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Petitioner submtted to the Court Topaz’s unfiled Forns
1120S for the years 1998, 1999, and 2000. Topaz's unfiled Form
1120S for the year 1998 shows $8, 658 of ordinary incone. Topaz's
unfiled return for 1999 shows a $95 | oss.

Topaz’s unfiled Form 1120S for the year 2000 was si gned by
petitioner on May 1, 2004. The return contains four zeroes in
four different boxes in the Inconme section and on Schedule D the
description Upstream Stock and date of acquisition, August 1,
2000, are listed. The return does not contain any additional
i nformati on.

Meet i ngs

Petitioner did not attend neetings with respondent schedul ed

for January 13, April 13 and 20, or May 6 and 11, 2004.
OPI NI ON

Defi ci ency

A. Burden of Proof

Section 7491(a) places the burden of proof on the
Comm ssioner with regard to certain factual issues involving
exam nations commenced after July 22, 1998. Petitioner does not
assert that section 7491(a) shifts the burden to respondent.
Therefore, the burden of proof remains on petitioner.® See Miher

V. Conm ssioner, T.C. Menob. 2003-85.

5 Petitioner also did not conply with reasonabl e requests
by respondent for neetings in order to shift the burden to
respondent. Sec. 7491(a)(2).



B. Loss Carryover

Petitioner deducted a carryover of Topaz's clainmed | oss for
1997 on her 2000 Federal inconme tax return. Taxpayers are
required to mai ntain adequate records to substantiate cl ai ned
| osses, and taxpayers bear the burden of proving that they are
entitled to clainmed | osses. Sec. 6001; Rule 142(a); Welch v.

Hel vering, 290 U.S. 111, 115 (1933).

Section 1366(a) provides, generally, that incone, |osses,
deductions, and credits of an S corporation are passed through
pro rata to its shareholders on their individual incone tax
returns. Secs. 1363(a), 1366(a). Section 1366(b) provides that
the character of each itemof inconme is determned as if it were
realized directly fromthe source fromwhich the corporation
realized it, or incurred in the sane nmanner as it was by the
corporation. A shareholder’s gross incone includes a pro rata
share of the S corporation’s gross incone. Sec. 1366(c). The
sharehol der’ s basis, once conputed, limts the anount of | osses
and deductions that may be taken into account by a sharehol der
for the taxable year. Sec. 1366(d). Any |losses and deduction
that the shareholder is not entitled to deduct currently are
carried forward. |d.

Petitioner submtted as evidence a docunent entitled
“Unani nous Witten Consent of the Board of Directors of Topaz

Goup, Inc.” that listed 836,540 Topaz shares issued to
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petitioner for $836,540. Petitioner also testified that she had
bal ance sheets for Topaz. Petitioner did not submt any
docunents related to the cal cul ati on of her Topaz stock basis.

Petitioner has not provided evidence sufficient to establish
her Topaz stock basis. Therefore, petitioner has not established
that she is entitled to deduct the carryover |oss on her 2000
Federal inconme tax return.

C. | tem zed Deducti ons

Petitioner argues that she is entitled to deductions for
State i ncone taxes and unrei nbursed enpl oyee expenses.
Deductions are a matter of |egislative grace, and petitioner
bears the burden of proving that she is entitled to the

deductions clainmed. See Rule 142(a); I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79 (1992); New Colonial Ice Co. v.

Hel vering, 292 U S. 435 (1934). Taxpayers are required to

mai ntain records that are sufficient to enable the Conm ssioner
to determne their correct tax liability. See sec. 6001; sec.
1. 6001-1(a), Income Tax Regs. |In addition, the taxpayer bears
t he burden of substantiating the anount and purpose of the item

for the cl ai med deduction. See Hradesky v. Conm ssioner, 65 T.C

87, 90 (1975), affd. per curiam?540 F.2d 821 (5th Cr. 1976).

1. State | ncome Taxes

Petitioner clainmd a $15, 749 deduction for State income

taxes paid during 2000. Section 164(a)(3) provides, inter alia,
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that State incone taxes are allowed as a deduction for the
taxabl e year within which they are paid or accrued. Respondent
conceded that petitioner was entitled to a $14,513 State i ncone
tax deduction. Petitioner did not produce any evidence at trial
to substantiate the additional clainmed $1,236 State income tax
deduction. Therefore, petitioner cannot deduct the additional
$1, 236.

2. Unr ei mbur sed Enpl oyee Expenses

Petitioner claimed a $3,376 deduction for unreinbursed
enpl oyee busi ness expenses incurred during 2000. Pursuant to
section 162(a), a taxpayer may deduct all of the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business including a trade or business as

an enpl oyee. Lucas v. Comm ssioner, 79 T.C. 1, 6 (1982).

Petitioner did not produce any evidence at trial to substantiate
the cl ai med unrei nbursed enpl oyee busi ness expenses.

Accordi ngly, we sustain respondent’s determ nation regarding the
unr ei nbur sed enpl oyee busi ness expenses.

Petitioner attached to her posttrial brief docunents to
support her cl ai med deduction for unreinbursed enpl oyee expenses.
Evi dence nust be submtted at trial; documents attached to briefs
and statenments made therein do not constitute evidence and wl |
not be considered by the Court. Rule 143(b); Evans v.

Comm ssioner, 48 T.C. 704, 709 (1967), affd. per curiam413 F. 2d
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1047 (9th Gr. 1969); Lonbard v. Conm ssioner, T.C. Meno.

1994- 154, affd. w thout published opinion 57 F.3d 1066 (4th G r
1995). Accordingly, we disregard these docunents in reaching our
deci si on about the unreinbursed enpl oyee expenses deducti on.

3. Section 68(a) Limt on Itenm zed Deducti ons

I f a taxpayer’s adjusted gross incone (AG) exceeds an
“applicable anount,” her item zed deductions are subject to a
reduction. Sec. 68(a). The applicable amunt for 2000 was
$128,950. Rev. Proc. 99-42, 1999-2 C. B. 568. W have held that
petitioner cannot deduct her claimed carryover on her 2000
Federal inconme tax return. Therefore, petitioner’s AG for 2000
was $208, 095, and her item zed deductions are subject to a
conput ati onal reduction under section 68(a).

I[1. Additions to Tax

A. Burden of Production

Section 7491(c) provides that the Conm ssioner will bear the
burden of production with respect to the liability of any
i ndi vidual for additions to tax and penalties. “The
Comm ssi oner’ s burden of production under section 7491(c) is to
produce evidence that it is appropriate to inpose the rel evant
penalty, addition to tax, or additional anmount”. Swain v.

Commi ssioner, 118 T.C. 358, 363 (2002); see also Higbee v.

Commi ssioner, 116 T.C. 438, 446 (2001). |If a taxpayer files a

petition alleging sone error in the determ nation of an addition
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to tax or penalty, the taxpayer’s challenge will succeed unless
t he Comm ssi oner produces evidence that the addition to tax or

penalty is appropriate. Swain v. Comm ssioner, supra at 363-365.

The Comm ssioner, however, does not have the obligation to
i ntroduce evidence regardi ng reasonabl e cause or substanti al

authority. Higbee v. Conm ssioner, supra at 446-447.

B. Section 6651(a)(1)

Respondent determ ned that petitioner is liable for an
addition to tax pursuant to section 6651(a)(1) for 2000. Section
6651(a) (1) inposes an addition to tax for failure to file a
return on the date prescribed (determned with regard to any
extension of time for filing), unless the taxpayer can establish
that such failure is due to reasonabl e cause and not due to

wllful neglect. See sec. 6651(a)(1l); United States v. Boyle,

469 U.S. 241, 245 (1985).

Petitioner stipulated that she did not file a tax return for
2000. Accordingly, respondent has net his burden of production
for the section 6651(a)(1) addition to tax for 2000.

Petitioner testified that she was unable to tinely file her
2000 Federal incone tax return because her accounting nmanager
woul d not give her the information necessary to prepare the
return. Assum ng arguendo that we were to accept petitioner’s
testi nony about why she failed to file a tax return for 2000, the

unavail ability of information or records does not necessarily
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establish reasonable cause for failure to file a tinely tax

r et urn. See Elec. & Neon, Inc. v. Conmm ssioner, 56 T.C. 1324,

1342-1343, (1971), affd. w thout published opinion 496 F.2d 876
(5th Cr. 1974). A taxpayer is required to file tinely based
upon the best information available and to file thereafter an

amended return if necessary. Estate of Vriniotis v.

Comm ssioner, 79 T.C. 298, 311 (1982).

Petitioner has not established that her failure to tinely
file for 2000 was due to reasonabl e cause. See Hi gbee v.

Conm ssi oner, supra at 446-447. Accordingly, petitioner is

liable for the section 6651(a)(1) addition to tax for 2000.

C. Section 6654(a)

Respondent determ ned that petitioner is liable for an
addition to tax pursuant to section 6654(a) for 2000. Section
6654(a) inposes an addition to tax for failure to pay estinmated
income tax. The anount of the credit for withholding is deened
to be a paynent of estimated tax. See sec. 6654(Q).
Petitioner’s Form W2, Wage and Tax Statenent, indicates that
petitioner had $1,235 withheld for her 2000 tax year. Petitioner
stipulated that she did not nake any estinmated incone tax
paynments for 2000. W have found for respondent on the issue of
petitioner’s claimed deductions for the year 2000.

We concl ude that respondent has satisfied his burden of

production regarding this issue. Petitioner has failed to cone
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forward with evidence sufficient to persuade the Court that

respondent’s determination is incorrect. See Rule 142(a); Welch

v. Helvering, 290 U S. at 115; see Hi gbee v. Commi Ssi oner, supra

at 447.
We hold that petitioner is liable for the addition to tax
pursuant to section 6654(a).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




