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In this TEFRA partnership proceeding, the Court
entered an Order of Dism ssal and Decision, and that
deci sion was appealed to the Court of Appeals for the
Second Circuit. The Court of Appeals affirnmed in part
and reversed in part the decision of this Court, and,
in accord with the mandate, this Court issued an order
dism ssing this case for lack of jurisdiction as to a
participating partner. The Court’s Order of Dism ssa
and Decision is otherw se final under sec. 7481(a),
. R C

M a partner of the partnership who had not
previously participated in this proceeding, filed a
nmotion for leave to file notice of election to
participate out of tinme and | odged with the Court a
notion to vacate order of dism ssal and decision and a
nmotion to be appointed tax natters partner.
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Hel d: The notion to vacate was properly submtted
to this Court, without |eave of the Court of Appeals,
under Standard Gl Co. of Cal. v. United States, 429
UsS 17 (1976), and Lydon v. Conmm ssioner, 56 T.C 128
(1971), is overruled and will no |onger be foll owed
because of the Suprene Court deci sion.

Hel d, further, Mhas not alleged proper grounds
for vacating a final decision of this Court.

Hel d, further, the same standards apply for
vacating a final decision in a TEFRA proceeding as in a
deficiency case.

Thomas E. Redding, for novant Garlon J. Riegler.

Bradf ord A. Johnson, for respondent.

OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial
Judge Carleton D. Powell pursuant to the provisions of section
7443A(b) (5)! and Rul es 180, 181, and 183. The Court agrees wth
and adopts the opinion of the Special Trial Judge set forth
bel ow.

OPI NI ON OF THE SPECI AL TRI AL JUDGE

PONELL, Special Trial Judge: This case is before the Court

on a Motion for Leave to File Notice of Election to Participate

Qut of Time filed on behalf of Garlon J. Riegler (novant) on

1 Unless otherw se indicated, section references are to the
| nternal Revenue Code in effect at rel evant tines. Rul e
references are to the Tax Court Rules of Practice and Procedure.
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Decenber 9, 2003. Together with that notion he | odged with the
Court a Mdtion to Vacate Order of Dism ssal and Decision and a
Motion to be Appointed Tax Matters Partner.

This case is a so-called TEFRA partnership proceedi ng under
sections 6221-6233 and invol ves disal |l owed deducti ons cl ai ned
with respect to a notion picture pronotion. The Court held pre-
trial conferences on Septenber 21-22, 1994, and on February 8,
1995. At those conferences, none of the partners who appeared
indicated a desire to prosecute this case or other simlar cases.
Furthernore, there is no active tax matters partner in this case.

On July 10, 1995, respondent filed a Motion to Dism ss for
Failure to Properly Prosecute. That notion was held in abeyance
whil e the Court disposed of potentially dispositive notions
concerning certain partners who had elected to participate. The

Court di sposed of those notions. See G eenberg Bros. Pship. #4

v. Comm ssioner, 111 T.C. 198 (1998), affd. in part and revd. in

part sub nom C nema ‘84 v. Conmm ssioner, 294 F.3d 432 (2d Gr.

2002).

This case was cal endared for hearing on respondent's Mtion
to Dismss for Failure to Properly Prosecute at the Speci al
Session of the Court held on July 6, 1999. The order provided
that “IF THERE | S NO APPEARANCE BY OR ON BEHALF OF A PARTNER WHO
WLL PROSECUTE THI S MATTER, THE COURT WLL DISMSS TH S CASE FOR

FAI LURE TO PROPERLY PROSECUTE AND ENTER A DECI SI ON SUSTAI NI NG
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RESPONDENT' S DETERM NATION IN FULL.” The order was served on all
the partners who were still linked to the partnership proceedi ng.
At the hearing the only appearance was nade by counsel for sone
of the participating partners who asked the Court to delay the
di sm ssal for 90 days to determ ne whether there was any partner
who wi shed to proceed with the litigation and woul d becone the
tax matters partner. That tine was subsequently extended to
Novenber 4, 1999. There was no appearance by any partner who
desired to prosecute this case. On June 23, 2000, respondent
filed a Notice of Consistent Agreenment. By an Order of D sm ssal
and Deci sion entered on Septenber 1, 2000, respondent’s Mdtion to
Dismss for Failure to Properly Prosecute filed July 10, 1995,
was granted, and respondent’s determ nations of partnership
adj ustnents for the taxable years 1985, 1986, 1987, 1988, and
1989 were sustai ned.

The order of dism ssal and decision was appealed with
respect to the Court’s holding that certain partners were not
entitled to a consistent settlenment and whet her one partner,
Karin M Locke, was still properly before the Court. The Court
of Appeals for the Second Crcuit affirmed as to the first issue

and reversed as to the second. Cinema ‘84 v. Commi SSi oner,

supra. The Mandate of the Court of Appeals for the Second
Crcuit was filed May 21, 2002, and no petition for a wit of

certiorari was filed. On March 24, 2003, the Court issued an
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order dismssing Karin M Locke for lack of jurisdiction in
conformty with the Mandate of the Court of Appeals for the
Second Circuit. The decision of this Court becane final on Apri
23, 2003. See sec. 7481(a)(3)(B)

On Decenber 9, 2003, a Mdtion for Leave to File Notice of
El ection to Participate Qut of Tine (notion for |eave) was filed
on behalf of novant. The notion alleges that novant is a partner
in the Cnema ‘84 partnership and requests that he be appointed
the tax matters partner for the partnership. Wth the notion,
movant | odged with the Court a notion to vacate order of
di sm ssal and decision and a notion to be appointed tax matters
part ner.

The raison d étre of novant’s notion for |eave is to have
the Court vacate its decision entered Septenber 1, 2000, that
sust ai ned respondent’s determ nations with regard to the taxable
years 1985, 1986, 1987, 1988, and 1989 of Cinema ‘84. In
resol ving the question whether |eave should be granted, we nust
first decide whether the Court’s decision should be vacat ed.

That deci sion was entered Septenber 1, 2000, and nodified on
March 24, 2003, pursuant to the Mandate of the Court of Appeals
for the Second Circuit. Wth respect to all the partners who had
not previously settled, with the exception of Karin M Locke, the
Court’s decision was affirmed by the Court of Appeals for the

Second Circuit and is final.
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1. Authority of the Tax Court To Vacate a Deci sion

While not raised in the notion to vacate | odged with the
Court, the initial question is whether this Court has the
authority to reopen a case where the decision of this Court has
been affirnmed, nodified, or reversed by the Court of Appeals. In

Lydon v. Commi ssioner, 56 T.C. 128 (1971), the Court was faced

wth a “Mdtion for Leave to File a Petition to Reopen Proofs
[sic]” filed after the decision of this Court had been affirned
by the Court of Appeals.? The gravanen of the notion was that
the decision of this Court was based on perjured testinony. W
assuned that the allegation was correct. Nonethel ess, we found
that the notion was “anal ogous to one filed in a Federal District
Court under Rule 60(b) of the Federal Rules of G vil Procedure”,
id. at 129, and we applied the then majority view “that since the
deci ded cases reveal that Rule 60(b) * * * does not change the
usual requirement of |eave of the appellate court, a fortiori,
such leave is required where, as is the case herein, the Federal
Rul es of Civil Procedure are not technically applicable to this
Court”, 1d. at 131.

In Transp. Manufacturing & Equip. Co. v. Comm ssioner, T.C

Meno. 1971-178, a decision of this Court had been appealed to the

2 See Lydon v. Comm ssioner, T.C. Meno. 1964-27, affd. 351
F.2d 539 (7th Gr. 1965).
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Court of Appeals for the Eighth Grcuit, but taxpayer had not
rai sed a specific issue on appeal.® The case was remanded to
this Court on other grounds, and taxpayer sought to have our
original decision vacated as to the issue that had not been
appeal ed. This Court, in rejecting taxpayer’s argunent, noted:

decisions of this Court may be reviewed by the Courts
of Appeals and by those courts alone. In turn,
judgments of the Courts of Appeals with respect to * *
* decisions of this Court may be reviewed by the
Suprene Court and by that Court alone. Qur assunption
of jurisdiction to amend a judgnent of the Eighth
Circuit [in this case] would be, in effect, a review of
that court’s judgnent, and, hence, a transgression not

only of the traditional jurisdictional limts described
in WlliamD. Lydon, supra, but also of the statutory
jurisdictional imts established by section 7482(a).

The final word on a trial court’s authority to reopen a
deci sion or judgnent after it has been affirned, nodified, or
reversed by a Court of Appeals, however, had not been spoken. In

Standard Gl Co. of Cal. v. United States, 429 U S. 17 (1976),

the Supreme Court affirnmed the judgnent of a | ower court.
Subsequently, after the mandate of the Suprene Court was issued,
the corporation noved to recall the mandate and have the | ower
court’s judgnent set aside under rule 60(b) of the Federal Rules
of Cvil Procedure. The Suprene Court recognized:

that in the past both this Court and many Courts of

Appeal s have required appellate | eave before the
District Court could reopen a case which had been

3 See Transp. Manufacturing & Equip. Co. v. Comm ssioner,
T.C. Meno. 1968-189, affd. in part and vacated in part 434 F.2d
373 (8th Cr. 1970).
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revi ewed on appeal. The requirenent derived froma
belief that an appellate court’s mandate bars the trial
court fromlater disturbing the judgnent entered in
accordance with the mandate. It has al so been argued
that the appell ate-|eave requirenent protects the
finality of the judgnent and allows the appellate court
to screen out frivolous Rule 60(b) notions. [ld. at 18;
fn. ref. and citations omtted.]

The Suprenme Court, however, hel d:

In our view, the argunents in favor of requiring
appel l ate | eave are unpersuasive. Like the original
district court judgnent, the appellate mandate rel ates
to the record and issues then before the court, and
does not purport to deal with possible |ater events.
Hence, the district judge is not flouting the mandate
by acting on the notion. Furthernore, the interest in
finality is no nore inpaired in this situation than in
any Rule 60(b) proceeding. Finally, we have confidence
in the ability of the district courts to recognize
frivolous Rule 60(b) notions. |Indeed, the trial court
“I's in a nmuch better position to pass upon the issues
presented in a notion pursuant to Rule 60(b)”.

The appel | ate-| eave requirenment adds to the del ay
and expense of litigation and al so burdens the
increasingly scarce tinme of the federal appellate
courts. W see no reason to continue the existence of
this “unnecessary and undesirable clog on the
proceedings.” [ld. at 18-19; citations omtted.]

In light of Standard QI Co. of Cal., we conclude that Lydon

v. Conmm ssioner, supra, and its progeny are no |longer viable. 1In

Lydon we anal ogi zed the situation to that of a district court
under rule 60(b) of the Federal Rules of Cvil Procedure and

relied on, inter alia, Hazel-Atlas Co. v. Hartford Co., 322 U.S.

238 (1944), Tribble v. Bruin, 279 F.2d 424 (4th Gr. 1960), and

Hone Indem Co. v. OBrien, 112 F.2d 387 (6th Cr. 1940). The
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reasoning in those cases was specifically rejected by the Suprene

Court in Standard Ol Co. of Cal. v. United States, supra.

It may be argued that our opinion in Transp. Manufacturing &

Equi p. Co. v. Comm ssioner, supra, also rests on the | anguage of

section 7482(a) and is not governed by the sanme principles as
cases under rule 60(b) of the Federal Rules of C vil Procedure,
notw t hst andi ng the anal ogy drawn in Lydon. Section 7482(a),
however, provides that the review of Tax Court decisions shall be
“in the same manner and to the sane extent as decisions of the
district courts in civil actions tried without a jury”. If a
district court could not entertain a notion to vacate w thout the
intervention of the Court of Appeals, it would follow that the
Tax Court al so cannot, and this was the holding of Lydon and its
progeny. On the other hand, the converse is that, if the
district courts can entertain notions to vacate, the Tax Court
can do |ikew se. Accordingly, because of the Suprene Court’s

holding in Standard G| Co. of Cal., we will no | onger followthe

Lydon case or its progeny. W hold that the Tax Court has the
authority to act on a notion to vacate a decision that has been

affirmed, reversed, or nodified by the Court of Appeals.
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2. St andards for Vacating a Final Decision

Not wi t hst andi ng the authority to act on such a notion, the
authority of the Tax Court to vacate a decision that has becone

final is limted. |In Taub v. Conm ssioner, 64 T.C. 741 (1975),

affd. without published opinion 538 F.2d 314 (2d Cr. 1976), the
taxpayer in a deficiency case sought to vacate a decision that
had becone final. W noted that as a general rule the finality
of a decision is absolute. 1d. at 750; see also Lasky V.

Comm ssioner, 235 F.2d 97 (9th Cr. 1956), affd. per curiam 352

U S 1027 (1957); Abatti v. Conm ssioner, 86 T.C 1319, 1323

(1986), affd. 859 F.2d 115 (9th G r. 1988). W also noted that
“we have jurisdiction to set aside a decision which would
ot herwi se be final where there is ‘fraud on the court.’” Taub v.

Conm ssioner, 64 T.C. at 751 (citing Toscano v. Conm ssioner, 441

F.2d 930 (9th Gir. 1971));: Kenner v. Conmissioner, 387 F.2d 689

(7th Cr. 1968); see also Drobny v. Comm ssioner, 113 F.3d 670

(7th Gr. 1997), affg. T.C. Menp. 1995-209; Senate Realty Corp.

v. Comm ssioner, 511 F.2d 929 (2d Gr. 1975).

In Abeles v. Comm ssioner, 90 T.C. 103 (1988), this Court

held that it had the authority to vacate an otherw se final

decision in a situation where the Court never acquired
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jurisdiction over the petitioner. Accord Billingsley v.

Conm ssi oner, 868 F.2d 1081 (9th Cr. 1989); Brannon's of

Shawnee, Inc. v. Comm ssioner, 69 T.C. 999 (1978).

This Court has al so vacated a final decision in the
situation where there was a clerical error in the decision
docunent that was not di scovered until after the decision had

becone final. See Mchaels v. Conm ssioner, 144 F.3d 495 (7th

Cr. 1998), affg. T.C. Menp. 1995-294. 4
The Court of Appeals for the Sixth Crcuit held that a final
deci sion of the Tax Court could be vacated in situations

involving a nutual m stake. Reo Motors, Inc. v. Conm SSioner,

219 F.2d 610 (6th Cr. 1955). However, in a nore recent case,

Har bold v. Conm ssioner, 51 F.3d 618, 622 (6th Gr. 1995), the

Court of Appeals for the Sixth Crcuit held that Reo Mitors, Inc.

was overruled by the Suprenme Court in Lasky v. Conmm ssioner, 352

U S. 1027 (1957), and that the Court of Appeals for the Sixth

Circuit would no longer follow the rationale of Reo Motors, Inc.

3. Mwvant’'s Grounds for Vacating the Deci sion

Irrespective of which standard of the cases di scussed above
is used, novant’s allegations fall far short for purposes of

vacating our decision in this case. He alleges that the naned

4 The Court of Appeals for the Eighth Crcuit has held that
the Tax Court |acks jurisdiction to vacate a final decision in
t he absence of “extraordinary circunstances.” See Ark. Ol &
Gas, Inc. v. Conmm ssioner, 114 F.3d 795, 798 (8th Gr. 1997).
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tax matters partner (TMP), Richard M G eenberg, was in
bankruptcy and was disqualified as the TMP. This is correct.
Movant then asserts that either the Tax Court or respondent
shoul d have appointed a new TMP. This ignores the fact that,
since 1995, the Court attenpted in vain to find a limted partner
who would be willing to serve as the TMP. Finally, novant
all eges that the Court’s affirmance of respondent’s
determ nations created a whipsaw that “is patently unreasonabl e,
unfair, unjust and inequitable.” W are wlling to assune that
this is also correct. But the fact is that none of these
al | egations, standing alone or together, constitute a fraud on
the Court or other valid reason for vacating a final decision of
this Court.>®

In concluding, we note that the decided cases regarding
vacating a final decision of the Court involve so-called
deficiency cases rather than TEFRA partnership cases. The
current section 7481(a) is derived fromsection 1005(a) of the
Revenue Act of 1926, ch. 27, tit. X, 44 Stat. 10. The
| egi sl ative history states:

| nasnmuch as the statute of limtations upon assessnents

and suits for collection, both of which are suspended

during review of the Conmm ssioner’s determ nation,
commences to run upon the day upon which the Board' s

> Indeed, we note that, putting aside the problemw th the
finality of the decision, the novant offers no explanation as to
the reason for his failure to tinely nove to participate in this
pr oceedi ng.



- 13 -

[ of Tax Appeal s] deci sion becones final, it is of
ut most inportance that this tinme be specified as
accurately as possible. In sone instances in order to

achieve this result the usual rules of |aw applicable

in court procedure nust be changed. * * * [S. Rept. 52,

69t h Cong., 1st Sess. (1926), 1939-1 C.B. (Part 2) 332,

360. ]
The legislative history of the TEFRA proceedi ng specifies that
“The principles of section 7481(a) shall govern in determ ning
the date on which a court decision becones final.” H Conf.
Rept. 97-760, at 608 (1982), 1982-2 C. B. 600, 666.

As the Court of Appeals for the NNnth Crcuit observed,
Congress in enacting section 7481 “was conscious of the need that

‘finality’ be clearly defined, so that the process of collection

can proceed uni npeded.” Toscano v. Comm ssioner, supra at 932.

VWhile this concern is apparent in deficiency cases, its force is
at least as great in TEFRA partnership cases. The liability of
not just one taxpayer is at stake; rather, it is the liabilities
of potentially all of the partners in the partnership. Thus, if
we were to vacate a final decision in a TEFRA case, the result
clearly woul d inpede the collection process. W believe,
therefore, that the reasoning underlying the cases restricting
the vacating of final decisions of this Court applies, perhaps
even nore strongly, to partnership cases.

There are no viable grounds for vacating the final decision

in this case. Accordingly, granting novant’s notion for |eave
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woul d be nothing nore than an act of futility, and the notion

wi Il be deni ed.

An order denying the Mtion

for Leave to File Notice of

El ection to Participate Qut of Tine

will be issued.




