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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

LARO Judge: Petitioners petitioned the Court under section
6330(d) to review the determ nation of respondent’s Ofice of
Appeal s (Appeal s) sustaining a proposed levy relating to $203, 798

of Federal incone taxes owed by petitioners for 1982 through
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1986.1! Petitioners argue that Appeals was required to accept
their offer of $100,000 to conprom se what they estimate is their
approxi mately $275, 000 Federal inconme tax liability for 1982
t hrough 1996.2 W deci de whet her Appeal s abused its discretion
inrejecting that offer.® W hold it did not.
FI NDI NGS OF FACT*

The parties filed wwth the Court stipulations of fact and
acconpanyi ng exhibits. The stipulated facts are found
accordingly. Wen the petition was filed, petitioners resided in

Benton G ty, Washi ngton.

1 Unl ess otherwi se indicated, section references are to the
appl i cabl e versions of the Internal Revenue Code. Dollar anounts
are rounded.

2 Wi le the proposed levy related only to 1982 through 1986,
petitioners offered to conpromse their liability for 1987
t hrough 1996 as wel | .

3 Petitioners also dispute respondent’s determ nation that
they are liable for increased interest under sec. 6621(c). This
interest relates to deficiencies attributable to “conputational
adj ustnents”, see secs. 6230(a)(1l) and 6231(a)(6), made foll ow ng
the Court’s decision in Shorthorn Genetic Engg. 1982-2, Ltd. v.
Comm ssioner, T.C Menp. 1996-515. As to this dispute, the
parties have agreed to be bound by a final decision in Ertz v.
Conmm ssi oner, docket No. 20336-04L, which involves a simlar
i ssue.

“ Following a trial of this case, the Court ordered each
party to file an opening brief of no nore than 25 pages.
Petitioners filed a 25-page opening brief that attenpts to
circunvent the Court’s order by incorporating (1) |engthy
argunents made in their 40-page pretrial nmenorandum and (2) 90
paragraphs of stipulated facts. To the extent that an argunent
or proposed finding of fact is not specifically set forth in
petitioners’ opening brief, we decline to consider it.
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Begi nning in 1985, petitioners’ Federal incone tax returns
clainmed | osses and credits fromtheir involvenent in various
part nershi ps organi zed and operated by Walter J. Hoyt, I11
(Hoyt). The partnershi ps were Shorthorn Genetic Engi neering
1985-4, Tinmeshare Breeding Services 1987-2, Tineshare Breeding
Services J.V., Tineshare Breeding Services 1989-1, and Short horn
Cenetic Engineering 1985-5. Hoyt was each partnership’ s general
partner and tax matters partner, and the partnerships were all
subject to the unified audit and litigation procedures of the Tax
Equity and Fiscal Responsibility Act of 1982, Pub. L. 97-248,
sec. 401, 96 Stat. 648. Hoyt was convicted on crimnal charges
relating to the pronotion of these partnerships.

Petitioners’ claimto the |osses and credits resulted in the
underreporting of their 1982 through 1986 taxable income. On
March 8, 2004, respondent mailed to petitioners a Form CP-90,
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing. The notice infornmed petitioners that respondent
proposed to levy on their property to collect Federal incone
taxes that they owed for 1982 through 1986. The notice advi sed
petitioners that they were entitled to a hearing with Appeals to
review the propriety of the proposed |evy.

On April 6, 2004, petitioners asked Appeals for the
referenced hearing. On June 8, 2005, Linda Cochran (Cochran), a

settlenment officer in Appeals, held the hearing with petitioners’
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counsel .5 Cochran and petitioners’ counsel discussed two issues.
The first issue concerned petitioners’ intent to offer to
conprom se their 1982 through 1996 Federal incone tax liability
to pronote effective tax admnistration. Petitioners contended
t hat Appeal s shoul d accept their offer as a matter of econom c
hardship, equity, and public policy. Petitioners stated that it
took a long tine to resolve the Hoyt partnership cases and noted
t hat Hoyt had been convicted on the crimnal charges. The second
I ssue concerned an interest abatenent case under section 6404(e)
that petitioners had pending in this Court. That case related to
the same years at issue here. Petitioners clained that the
proposed | evy should be rejected because that case was pendi ng.

On June 7, 2005, petitioners tendered to Cochran on Form
656, O fer in Conpromise, a witten offer to pay $100,000 to
conprom se their estinmated approxi mately $275,000 liability. The
offer was limted to a claimof effective tax adm nistration
because petitioners had sufficient assets to pay the liability in
full. Petitioners supplenmented their offer with a conpleted Form
433-A, Collection Information Statenent for \Wage Earners and
Sel f - Enpl oyed I ndividuals, four letters totaling approximtely 75

pages, and vol unes of docunents. The Form 433-A reported that

S Petitioners were 69 and 72 years old at the time of the
heari ng.
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petitioners owned assets with a total

i nclusive of the follow ng:®

Asset s
Cash in accounts
Cash on hand
Vehi cl es:

1993 Chevy 1500 pi ckup
1998 Dol phin notor hone
2003 Dodge Grand Caravan
Real estate
Reti renent Account

The Form 433-A reported that petitioners’

current val ue of $547, 510,

Current val ue

$3, 600
165

2,040
42, 160
9, 810
154, 090
335, 645
547, 510

debt consi sted of

$43, 822 owed as to the 1998 Dol phin notor hone, $67,777 owed as

to the real estate,

433-A reported the following nonthly itens of

ltens of incone

Husband’ s pensi on
Wfe's pension

|tens of expense

Food,
Housi ng
Transportation

Medi cal expenses
Taxes (1 ncone)

Debt secured by notor
O her expense

home

6 Form 433-A states that each asset
its “Current val ue”,
the asset for today”.

shoul d be val ued at
“The anmount you coul d sel

and $1, 491 owed on credit cards.

cl ot hing, and m scel | aneous

The Form

i ncone and expense:
Amount

$1, 854

662
2,516

Ampunt

$800
1,498
296
528
529
478
1, 300
5,429

reported on the form
defined on the form as
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Cochran determ ned that petitioners’ net realizable equity
in their cash was the $3,600 reported in their bank accounts and
that petitioners’ net realizable equity in their real estate and
vehicl es was the sanme as the reported values (as reduced by the
related liabilities), except she reduced the reported val ue of
each vehicle by 20 percent to reflect their “quick sale values”.’
As to the retirenment account, Cochran noted that petitioners’
representative had informed her that the value of the account was
reported at 15 percent |less than the actual value in order to
reflect taxes and concluded that the full value of the retirenent
account was $385,992.8 Alternatively, Cochran determ ned, the
val ue of the retirenent account was $270,992 after subtracting
fromthe $385,992 a withdrawal of $115,000 to pay petitioners’
$100, 000 proposed offer and rel ated taxes at 15 percent. Cochran

summari zed petitioners’ assets and liabilities as foll ows:

" Cochran was told by petitioners that they had ascertai ned
t he val ue of each vehicle by using its trade-in value and
considering its condition to be “fair”.

8 W are unable to determ ne the specifics underlying
Cochran’s cal cul ation of the $385, 992.
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Fair Qui ck Net
mar ket sal e real i zabl e
Asset s val ue val ue Encunbr ance equity
Cash $3, 600 - - - - 3, 600
Reti renent account 385, 992 - - - - 385, 992/
270, 992
Vehi cl es:
1993 Chevy pickup 2, 040 1, 632 - - 1, 632
1998 Dol phin notor hone 42,160 33,728 43, 822 -0-
2003 Dodge Grand Caravan 9, 810 7,848 —- 7,848
Real estate 154, 090 —- 67,777 189, 913
597,692 43, 208 111, 599 488, 985/
373, 985

! Petitioners’ net realizable equity in their hone is actually
$86, 313. This slight mathematical error is not significant to the
overal | cal cul ation.

Cochran increased petitioners’ reported incone by $290 per
nonth to reflect the nonthly portion of $3,493 in wages that
petitioners reported on their 2004 Form 1040, U.S. I ndividual
| nconme Tax Return, ($3,493/12 = $291.08). Cochran al so adj usted
sone of petitioners’ reported expenses. First, she disallowed $6
of the reported $800 in nonthly food, clothing, and m scel | aneous
expenses to reflect her application of respondent’s guidelines
(i.e., the national standard) to petitioners’ reported nonthly
i ncone of $2,516 and petitioners’ household size of two
i ndi viduals. Second, she disallowed $405 of the reported
househol d expenses to reflect her application of |ocal guidelines
to petitioners’ circunstances. Third, she disallowed the
reported $478 nonthly expense for the notor hone because the

expense was not a basic living expense within the neaning of
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| nternal Revenue Manual (IRM) section 5.8.11.2.1; she also noted
that petitioners had two other vehicles. Finally, she reduced
petitioners’ other expense of $1,300 to $255, noting that
petitioners had not substantiated the $1,300 but that $255
represented the average anount of attorney’s fees paid by
petitioners in the preceding 29 nonths. Cochran concl uded that
petitioners’ nonthly incone was $2,806 (reported inconme of $2,516
+ $290), that petitioners’ nonthly expenses total ed $3,495
(reported anmount of $5,429 - $6 - $405 - $478 - $1,300 + $255),
and that petitioners had had no nonthly excess incone or future
i ncone potential.

Cochran al so observed that petitioners received in 2004 a
$65, 700 taxable distribution froman individual retirement
account. Cochran noted that petitioners’ nonthly all owable
expenses of $3,495 exceeded their nonthly inconme of $2,806 by
$689 and allotted $8, 268 ($689 x 12) of the $65, 700 distribution
to the paynent of petitioners’ necessary |iving expenses.
Cochran consi dered the bal ance of the distribution, $57,432, to
be a dissipation of assets and factored that balance into
petitioners’ reasonable collection potential. Cochran concl uded

that petitioners’ net realizable equity in their assets was
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ei ther $488,985 or $373,985 and that their reasonable collection
potential was either $546,417 or $431, 417.

On August 18, 2005, Appeals issued petitioners a notice of
determ nation sustaining the subject |evy proposed by respondent
to collect petitioners’ Federal income tax liability. The notice
concl udes that petitioners’ $100, 000 offer-in-conprom se is not
an appropriate collection alternative to the proposed |evy. The
notice, citing IRMsections 5.8.11.2.1 and 5.8.11.2.2, states
that petitioners’ offer does not neet the Comm ssioner’s
gui delines for consideration as an offer-in-conpromse to pronote
effective tax adm nistration on the basis of econom c hardship,
equity, or public policy. As to petitioners’ offer-in-conpron se
to pronote effective tax adm nistration due to econom c hardshi p,
the notice states:

Consi dered under econom c hardshi p, the taxpayers have

the ability to pay all assessed amobunts and still have

assets with equity remaining worth over $285,000. The

anount being offered by the taxpayers represents 18% of

t he taxpayers’ Reasonable Collection Potential. The

t axpayers’ ages and nedi cal conditions were considered

but were insufficient to overl ook the taxpayers’

substantial equity in their assets. The taxpayers have

sufficient equity in their assets to pay the tax

anounts owed and still neet their necessary living

expenses for the foreseeable future. The taxpayers,

therefore, failed to docunment econom c hardship in
accordance with Internal Revenue Manual 5.8.11.2.1
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As to petitioners’ offer-in-conprom se to pronote effective tax
adm ni stration based on equity and public policy, the notice
states: “Wen considered under public policy or equity grounds,
the taxpayers’ Effective Tax Adm nistration offer proposal fails
to meet the criteria for such consideration under Interna

Revenue Manual 5.8.11.2.2 * * * [and], therefore, cannot be
considered.” The notice further states as to Cochran’s bal anci ng
of efficient collection with the legitimte concerns of taxpayers
t hat

The taxpayers’ concerns about the proposed collection
action generally fall wthin tw areas: (1) pending
litigation (the interest abatenent case) and (2) a
viable collection alternative in the formof their
$100, 000 of fer in conproni se.

The Settlenment O ficer has bal anced the taxpayers’
first area of concern by confirmng that the taxpayers
i nterest abatenent case has been decided in Tax Court,
with the decision being that the taxpayers have
conceded the interest abatenent issue for the years
1982, 1983, 1984, 1985, and 1986.

Wth respect to the taxpayers’ second area of concern,
the Settlenment O ficer has evaluated the taxpayers’
$100, 000 offer to conprom se the underlying liabilities
as a collection alternative to the proposed | evy
action. Based on that evaluation, the taxpayers’ offer
of $100, 000 could not be recommended for acceptance,
and therefore cannot be considered as a collection

al ternative.

In all other respects, the proposed |evy action
regardi ng the taxpayers represents the only efficient
means for collection of the liability at issue in this
case.
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The notice states that petitioners have neither offered an
argunent nor cited any authority to permt Appeals to deviate
fromthe provisions of the | RM

As to petitioners’ claimat the hearing for an interest
abat enent, Cochran ascertained that petitioners had filed the
case in this Court seeking an abatenent of interest under section
6404(e) for the sanme years at issue here. She also |earned that
the parties to that case had on February 7, 2005, filed with this
Court a stipul ated deci sion through which petitioners conceded
they were not entitled to their requested interest abatenent.
Cochran determ ned that petitioners were not entitled in this
case to their claimfor an abatenent of interest, either under
section 6404(e) or as part of an offer-in-conprom se.

OPI NI ON

This case is another in a long list of cases brought in this
Court involving respondent’s proposal to levy on the assets of a
partner in a Hoyt partnership to collect Federal inconme taxes
attributable to the partner’s participation in the partnership.
Petitioners argue that Appeals was required to let them pay
$100, 000 to conprom se what they estimate is their approximtely
$275, 000 Federal inconme tax liability for 1982 through 1996.
Where an underlying tax liability is not at issue in a case
i nvoki ng our jurisdiction under section 6330(d), we reviewthe

determ nation of Appeals for abuse of discretion. See Sego v.
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Commi ssioner, 114 T.C. 604, 610 (2000); see also Barnes v.

Comm ssioner, T.C Menp. 2006-150. W reject the determ nation

of Appeals only if the determ nation was arbitrary, capricious,

or without sound basis in fact or law. See Cox v. Commi SSi oner,

126 T.C. 237, 255 (2006); Murphy v. Comm ssioner, 125 T.C. 301,

308, 320 (2005).

Where, as here, we decide the propriety of Appeals’s
rejection of an offer-in-conprom se, we review the reasoning
underlying that rejection to decide whether the rejection was
arbitrary, capricious, or wthout sound basis in fact or |aw
We do not substitute our judgnment for that of Appeals, and we do
not deci de i ndependently the anount that we believe would be an

acceptabl e offer-in-conprom se. See Murphy v. Conm SsSi oner,

supra at 320; see also Barnes v. Conm ssioner, supra; Fow er v.

Conmi ssioner, T.C. Menp. 2004-163; Fargo v. Conmmi ssioner, T.C

Menmo. 2004-13, affd. 447 F.3d 706 (9th Cir. 2006). Nor do we
usual |y consi der argunents, issues, or other matters raised for
the first tinme at trial, but we limt ourselves to matter brought

to the attention of Appeals. See Murphy v. Conmm Ssioner, supra

at 308; Magana v. Conm ssioner, 118 T.C 488, 493 (2002).

“[E]vidence that * * * [a taxpayer] m ght have presented at the
section 6330 hearing (but chose not to) is not admssible in a

trial conducted pursuant to section 6330(d) (1) because it is not
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relevant to the question of whether the Appeals officer abused

her discretion.” Mirphy v. Conni ssioner, supra at 315.°

Section 6330(c)(2)(A)(iti) allows a taxpayer to offer to
conprom se a Federal tax debt as a collection alternative to a
proposed |l evy. Section 7122(c) authorizes the Conm ssioner to
prescri be guidelines to determ ne when a taxpayer’s offer-in-
conprom se shoul d be accepted. The applicable regul ations,
section 301.7122-1(b), Proced. & Adm n. Regs., list three grounds
on which the Comm ssioner may accept an offer-in-conprom se of a
Federal tax debt. These grounds are “Doubt as to liability”,
“Doubt as to collectibility”, and to “Pronote effective tax
admnistration”. Sec. 301.7122-1(b)(1), (2), and (3), Proced. &

Adm n. Regs.

® In Murphy v. Conm ssioner, 125 T.C. 301 (2005), the Court
declined to include in the record external evidence relating to
facts not presented to Appeals. The Court distinguished
Robi nette v. Conm ssioner, 123 T.C 85 (2004), revd. 439 F. 3d 455
(8th Cr. 2006), and held that the external evidence was
inadm ssible in that it was not relevant to the issue of whether
Appeal s abused its discretion. |In a nmenorandumthat petitioners
filed wwth the Court on Apr. 13, 2006, pursuant to an order of
the Court directing petitioners to explain the rel evancy of any
external evidence that they desired to include in the record of
this case, petitioners nade no claimthat they had offered any of
t he external evidence to Cochran. Instead, as we read
petitioners’ menorandumin the light of the record as a whol e,
petitioners wanted to include the external evidence in the record
of this case to prove that Cochran abused her discretion by not
considering facts and docunents that they had consciously decided
not to give to her. Consistent with Murphy v. Conm ssioner,
supra, we sustained respondent’s rel evancy objections to the
external evidence. Accord Barnes v. Comm ssioner, T.C. Meno.
2006- 150.
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Petitioners argue that respondent was required to conprom se
their tax liability to pronote effective tax admnistration. The
Comm ssi oner may conpromse a tax liability to pronote effective
tax adm ni stration when collection of the full liability wll
create econom ¢ hardship and the conprom se woul d not underm ne
conpliance with the tax | aws by taxpayers in general. See sec.
301. 7122-1(b)(3) (i), (iti), Proced. & Adm n. Regs. |If a taxpayer
does not qualify for effective tax adm nistration conprom se on
grounds of econom c hardship, the regulations also allowthe
Comm ssioner to conprom se a tax liability to pronote effective
tax adm ni stration when the taxpayer identifies conpelling
considerations of public policy or equity. See sec. 301.7122-
1(b)(3)(ii), Proced. & Adm n. Regs.

Cochran determ ned that petitioners’ reasonable collection
potential was either $546,417 or $431,417. Under either
cal culation, petitioners can afford to pay their estinmated
approxi mately $275,000 tax liability and therefore only qualify
for an offer-in-conpromse to pronote effective tax
adm nistration. See sec. 301.7122-1(b)(3), Proced. & Adm n.

Regs.; cf. Fargo v. Comm ssioner, 447 F.3d 706 (9th Gr. 2006)

(taxpayers made an offer-in-conpromse to pronote effective tax
adm ni stration where they had sufficient assets to pay their tax

liability in full).
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Cochran considered all of the evidence submtted to her by
petitioners and applied the guidelines for evaluating an
of fer-in-conprom se to pronote effective tax adm nistration
Cochran determ ned that petitioners’ offer was unacceptable
because they were able to pay nore than the $100, 000 that they
offered to conpromise their tax liability. Cochran’s
determ nation to reject petitioners’ offer-in-conprom se was not
arbitrary, capricious, or without a sound basis in fact or |aw,
and it was not abusive or unfair to petitioners. Cochran’s
determ nati on was based on a reasonabl e application of the
gui deli nes, which we decline to second-guess. See Speltz v.
Comm ssioner, 124 T.C. 165 (2005), affd. 454 F.3d 782 (8th G

2006); Barnes v. Conm ssioner, supra.

Petitioners nake seven argunents in advocating a contrary
result. First, petitioners argue that Cochran’s rejection of
their offer-in-conprom se conflicts with the congressional
commttee reports underlying the enactnent of section 7122.
According to petitioners, their case is a “longstandi ng” case,
and those reports require that respondent resolve such cases by
forgiving interest and penalties that otherw se apply. W
di sagree with petitioners’ reading and application of the
| egi sl ative history underlying section 7122. Petitioners’
argunment on this point is essentially the sanme argunent that was

considered and rejected by the Court of Appeals for the Ninth
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Circuit in Fargo v. Conm ssioner, 447 F.3d at 711-712. W do

i kewi se here for the sane reasons stated in that opinion.

Accord Barnes v. Comm ssioner, T.C. Mnpb. 2006-150. W add that

petitioners’ counsel participated in the appeal in Fargo v.

Conm ssi oner, supra, as counsel for the amci. Wile petitioners

in their brief suggest that the Court of Appeals for the Ninth
Crcuit knowmngly wote its opinion in Fargo in such a way as to
di stingui sh that case fromthe cases of counsel’s simlarly
situated clients (e.g., petitioners), and otherwi se to allow
those clients to receive an abatenent of their liability
attributable to partnerships such as those here, we do not read
the opinion of the Court of Appeals for the Ninth Grcuit in
Fargo to support that concl usion.

Second, petitioners argue that Cochran inadequately
considered their unique facts and circunstances. W di sagree.
Cochran reviewed and considered all information given to her by
petitioners. On the basis of the facts and circunstances of
petitioners’ case as they had been presented to her, Cochran
determ ned that petitioners’ offer did not neet the applicable
gui delines for acceptance of an offer-in-conprom se to pronote
effective tax adm nistration based on econom ¢ hardship or public
policy or equity grounds. W find no abuse of discretion in that

det erm nati on
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Petitioners take exception to the fact that the notice of
determ nation does not |ist either petitioners’ age or their
enpl oynent status, speculating fromthis fact that Cochran did
not adequately take into account their special circunstances.
Petitioners also assert that Cochran failed to take their special
circunstances into account because, they assert, she did not
reflect that they both have “significant nedical conditions” and
that their nedical expenses will increase in |ater years.
Petitioners’ assertions and specul ation are without merit. W do
not believe that Appeals nust specifically list in the notice of
determ nation every single fact that it considered in arriving at

the determ nation. See Barnes v. Conm SSioner, supra. Nor do we

find that Cochran inadequately considered the information
actually given to her by petitioners. Cochran allowed the ful
anount of nedical expenses that petitioners submtted on their
Form 433-A. Wiile petitioners argue that Cochran abused her

di scretion by not allow ng additional nedical expenses that they
claimthey wll incur in future years on account of their age, we
di sagree. Petitioners’ claimto these expenses is too
speculative in that it is based not on their specific situation
but on their reading of Governnent studies on the relationship
bet ween health costs and the elderly in general. W do not

beli eve that Appeals abused its discretion in not allow ng

petitioners’ proffered anticipated future nedical costs. See
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Fargo v. Commi ssioner, 447 F.3d at 710 (it is not an abuse of

discretion to disregard cl ai ned nedi cal expenses that are
specul ative or not related to the taxpayer).

Third, petitioners argue that Cochran did not adequately
take into account the econom c hardship they claimthey wll
suffer by having to pay nore than $100,000 as to their tax
liability. W disagree. Section 301.6343-1(b)(4)(i), Proced. &
Adm n. Regs., states that econom c hardship occurs when a
taxpayer is “unable to pay his or her reasonable basic |iving
expenses.” Section 301.7122-1(c)(3), Proced. & Adm n. Regs.,
sets forth factors to consider in evaluating whether collection
of atax liability would cause econom c hardship, as well as sone
illustrative exanples. One of the exanples involves a taxpayer
who provides fulltime care to a dependent child with a serious
longtermillness. A second exanple involves a taxpayer who woul d
| ack adequate neans to pay his basic |iving expenses were his
only asset to be liquidated. A third exanple involves a disabled
taxpayer with a fixed incone and a nodest hone specially equipped
to accommpdate his disability, and who is unable to borrow
agai nst his hone because of his disability. See sec.
301.7122-1(c)(3)(iii), Exanples (1), (2), and (3), Proced. &
Adm n. Regs. None of these exanples bears any resenbl ance to
this case but instead “describe nore dire circunstances”. Speltz

V. Conm ssioner, 454 F.3d at 786.
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Nor have petitioners articulated with any specificity the
purported econom ¢ hardship they will suffer if they are not
allowed to conpromise their liability for $100,000. Petitioners
have given us no reason to disagree with the essence of Cochran’s
determ nation that petitioners’ health does not render them
“incapabl e of earning a living”, nor have we reason to concl ude
that petitioners’ “financial resources will be exhausted
providing for care and support during the course of the
condition”.1 Sec. 301.7122-1 (c)(3)(i)(A), Proced, & Adni n.
Regs.

We also are m ndful that any decision by Cochran to accept
petitioners’ offer-in-conpromse to pronote effective tax
adm ni stration nust be viewed agai nst the backdrop of section
301. 7122-1(b)(3)(iii), Proced. & Adm n. Regs. That section
requires that Cochran deny petitioners’ offer if her acceptance
of it would underm ne voluntary conpliance with tax |aws by
t axpayers in general. Thus, even if we were to assune arguendo

that petitioners would suffer econom c hardship, a finding that

10 W& also note that the Court of Appeals for the Ninth
Crcuit in Fargo v. Conm ssioner, 447 F.3d 706, 710 (9th Cr
2006), affg. T.C. Meno. 2004-13, dismssed a simlar claimof
econom ¢ hardshi p advanced by the taxpayers there. Al though
t hose taxpayers had nore assets than petitioners, the court
enphasi zed that a finding of economc hardship is wthin the
di scretion of Appeals. Under the facts at hand, we find no abuse
of discretion in Cochran’s determ nation that petitioners would
suffer no econom c hardship were they required to pay nore than
their $100, 000 offer.
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we enphasi ze we do not make, we would not find that Cochran’s
rejection of petitioners’ offer was an abuse of discretion
because we concl ude bel ow (in our discussion of petitioners’
fourth argunent) that her acceptance of that offer would have
underm ned voluntary conpliance with tax |laws by taxpayers in
general. The prospect that acceptance of an offer wll underm ne
conpliance wwth the tax laws mlitates against its acceptance.
See Rev. Proc. 2003-71, 2003-2 C.B. 517; IRMsec. 5.8.11.2.2; see

al so Barnes v. Conm ssioner, T.C. Mnop. 2006-150.

Fourth, petitioners argue that public policy demands that
their offer-in-conprom se be accepted because they were victins
of fraud. W disagree. Wile the regulations do not set forth a
specific standard for evaluating an offer-in-conprom se based on
clainms of public policy or equity, the regulations contain two
illustrative exanples. See sec. 301.7122-1(c)(3)(iv), Exanples
(1) and (2), Proced. & Adm n. Regs. The first exanpl e describes
a taxpayer who is seriously ill and unable to file inconme tax
returns for several years. The second exanpl e describes a
t axpayer who recei ved erroneous advice fromthe Conm ssioner as
to the tax effect of the taxpayer’s actions. Neither exanple

bears any resenbl ance to this case. See Speltz v. Conm Ssioner,

454 F.3d at 786. Unlike the exceptional circunstances
exenplified in the regulations, petitioners’ situation is neither

uni que nor exceptional in that petitioners’ situation mrrors
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that of numerous taxpayers who cl ained tax shelter deductions in
the 1980s and 1990s, obtained the tax advantages, pronptly forgot
about their “investnent”, and now realize that paying their taxes
will require a change of lifestyle.'! See Barnes v.

Conmi sSsi oner, supra.

W also agree with a claimby respondent that conprom sing
petitioners’ case on grounds of public policy or equity would not
pronote effective tax admnistration. While petitioners portray
thenmsel ves as victins of Hoyt’'s alleged fraud and respondent’s
all eged delay in dealing wwth Hoyt, they take no responsibility
for their tax predicanment. W cannot agree that acceptance by
respondent of petitioners’ $100,000 offer to satisfy their
approximately $275,000 tax liability woul d enhance vol untary
conpliance by other taxpayers. A conproni se on that basis woul d
pl ace the Governnent in the unenviable role of an insurer against
poor business decisions by taxpayers, reducing the incentive for

t axpayers to investigate thoroughly the consequences of

1'Of course, the exanples in the regulations are not neant
to be exhaustive, and petitioners have a nore synpathetic case
than the taxpayers in Fargo v. Comm ssioner, 447 F.3d at 714, for
whom t he Court of Appeals for the Nnth GCrcuit noted that “no
evi dence was presented to suggest that Taxpayers were the subject
of fraud or deception”. Such considerations, however, have not
kept this Court fromfinding investors in Hoyt’'s shelters to be
cul pabl e of negligence, nost recently in Keller v. Conmm ssioner,
T.C. Meno. 2006-131, nor prevented the Courts of Appeals for the
Sixth and Tenth Crcuits fromaffirmng our decisions to that
effect in Mortensen v. Conm ssioner, 440 F.3d 375 (6th G
2006), affg. T.C. Meno. 2004-279, and Van Scoten v. Conm Ssioner,
439 F.3d 1243 (10th Cr. 2006), affg. T.C Meno. 2004-275.
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transactions into which they enter. It would be particularly
i nappropriate for the Governnent to play that role here, where
the transaction at issue is participation in a tax shelter.
Reducing the risks of participating in tax shelters would
encourage nore taxpayers to run those risks, thus underm ning
rat her than enhancing conpliance with the tax |aws. ?

Fifth, petitioners argue that Cochran failed to bal ance
efficient collection with the legitimte concern that collection
be no nore intrusive than necessary. W disagree. Cochran
t horoughly considered this issue on the basis of the information
and proposed collection alternative given to her by petitioners.
She concl uded that “the proposed | evy action regardi ng the
t axpayers represents the only efficient means for collection of
the liability at issue in this case”. Wile petitioners assert
t hat Cochran did not consider all of the facts and circunstances
of this case, “including whether the circunstances of a

particul ar case warrant acceptance of an anmount that m ght not

12 Nor does the fact that petitioners’ case may be
“l ongst andi ng” overcone the detrinental inpact on voluntary
conpliance that could result fromrespondent’s accepting
petitioners’ offer-in-conpromse. An exanple in |IRM sec.
5.8.11.2.2 inplicitly addresses the “longstandi ng” issue. There,
t he taxpayer invested in a tax shelter in 1983, thereby incurring
tax liabilities for 1981 through 1983. He failed to accept a
settlenment offer by respondent that would have elimnated a
substantial portion of his interest and penalties. Although the
exanple, which is simlar to petitioners’ case in several
respects, would qualify as a “longstandi ng” case by petitioners’
standards, the offer was not acceptabl e because accepting it
woul d underm ne conpliance with the tax | aws.
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ot herwi se be acceptabl e under the Secretary’s policies and
procedures”, sec. 301.7122-1(c)(1), Proced. & Adm n. Regs., we
find to the contrary. Cochran thoroughly consi dered petitioners’
argunents for accepting their offer-in-conprom se, and she
rejected the offer only after concluding that petitioners could
pay nore of their tax liability than the $100, 000 they offered.
Cf. IRMsec. 5.8.11.2.1.11 (“Wen hardship criteria are
identified but the taxpayer does not offer an acceptabl e anount,
the offer should not be recommended for acceptance”).

Si xth, petitioners argue that Cochran inappropriately failed
to consider whether they qualified for an abatenent of interest
for reasons other than those described in section 6404(e). W
di sagree. Wile Cochran declined to accept petitioners’ request
to reject the proposed | evy because their interest abatenent case
had been resolved, we find nothing to suggest that Cochran
believed that petitioners’ sole renedy for interest abatenment in
this case rested on the rules of section 6404(e). In fact,
regardl ess of the rules of section 6404(e) and the stipul ated
deci si on, Cochran obviously would have abated interest in this
case had she agreed to let petitioners conprom se their
approximately $275,000 liability by paying | ess than the anount
of interest included within that liability.

Seventh, petitioners argue that Cochran erred in not

allow ng their counsel additional tinme to submt docunments for
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her consideration and by not informng petitioners of the
contents of the notice of determnation before it was issued. W
di sagree on both counts. W do not believe that Cochran abused
her discretion by rejecting petitioners’ offer-in-conprom se
si nply because she may have established a due date for subm ssion

of information. See Barnes v. Conmi ssioner, T.C. Menp. 2006-150.

By their own adm ssion, petitioners’ counsel failed to neet many
of Cochran’s deadlines (before Cochran extended then) because
petitioners’ counsel was pressed by other business fromtheir
acceptance of many cases involving other partners of the Hoyt
partnerships. Nor do we believe that Cochran abused her

di scretion by rejecting petitioners’ offer-in-conprom se sinply
because she may not have discussed with petitioners the contents
of the notice of determnation (and given thema chance to
dispute it) before issuing the notice of determnation to them

Id.; cf. Fargo v. Conm ssioner, 447 F.3d at 712-713 (hol ding that

Appeal s has no duty to negotiate with a taxpayer before rejecting
the taxpayer’s offer-in-conpromse). In this regard, we also

di sagree with petitioners that Cochran had an affirmative duty to
attenpt unilaterally to find additional facts in support of their
case as soon as she cane to the conclusion that their offer-in-

conprom se should be denied. See Barnes v. Conm Ssioner, supra.

We hold that Appeals did not abuse its discretion in

rejecting petitioners’ $100,000 offer-in-conpromse. 1In so
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hol di ng, we express no opinion as to the anmount of any conproni se
that petitioners could or should be required to pay, or that
respondent is required to accept. The only issue before us is
whet her Appeal s abused its discretion in refusing to accept
petitioners' specific offer-in-conprom se in the anmount of

$100, 000. See Speltz v. Conmi ssioner, 124 T.C. at 179-180. W

have considered all argunments nmade by petitioners for a contrary
hol di ng and have found those argunents not discussed herein to be

Wi thout nerit.

An appropriate order wll

be issued.



