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VWHERRY, Judge: This case was heard pursuant to section 7463
of the Internal Revenue Code in effect when the petition was

filed.! Pursuant to section 7463(b), the decision to be entered

1 Al'l subsequent section references are to the Internal
Revenue Code of 1986, as anended and in effect for the taxable
year at issue. Al Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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is not reviewable by any other court, and this opinion shall not
be treated as precedent for any other case.

Respondent determ ned a deficiency in petitioner’s Federal
income tax for the 2003 taxable year in the amount of $3,592.
The issues now before the Court are: (1) Wiether petitioners are
entitled to an item zed deduction of $2,096 for charitable
contributions of cash to First Presbyterian Church in
Chat t anooga, Tennessee (church);?2 (2) whether petitioners are
entitled to an item zed deduction in excess of the $25 respondent
allowed for their charitable contribution of property to the
Sal vation Arny; and (3) whether petitioners are entitled to a
m scel | aneous item zed deduction of $21,729 for unreinbursed

enpl oyee expenses.

2 Respondent concedes that petitioners are allowed a $500
deduction for 20 separate $25 contri butions made to their church
in 2003 by check through the use of tithing envelopes. On their
2003 Federal inconme tax return, petitioners clainmed only a $2, 000
deduction for contributions to their church in cash rather than
by check. At trial, petitioners clained such cash contributions
in the amount of $2,096, as set forth on a self-prepared item zed
schedul e they prepared for trial. That schedul e showed cash
contributions by week to “Lee Anderson’s Cass”; “Children’s
C ass”; and “Church Ofering”. The totals for 2003 were $84, $85
(but petitioners clainmed $87 as the result of an addition error),
and $1, 925, respectively. The weekly donations to each of the
two “classes” were $2 with one exception, a $1 donation to the
“Children’s Cass” for the week of June 22. Respondent al so
concedes that petitioners are entitled to a $250 deduction for
contributions nmade to the Lookout Muntain Education Fund in
2003. That deduction was not allowed in the statutory notice of
deficiency that was issued by respondent in this case.
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Backgr ound

Sone of the facts have been stipulated, and the stipul ated
facts and acconpanyi ng exhi bits are hereby incorporated by
reference into our findings. Petitioners, husband and wi fe,
resided in Chattanooga, Tennessee, when they filed their petition
in this case.

Petitioner Bobby Lorn Caborn (M. daborn) is a nmechanical
engi neer. M. C aborn worked for ResourceTek LLC from January 1
to February 16, 2003, was unenpl oyed for the follow ng 8 nonths,
and then worked for RWE NUKEM Corporation from Cct ober 20, 2003,
t hrough the end of that year.

Wi | e enpl oyed by RAE NUKEM Cor poration, M. C aborn drove
to work each work day. The distance fromhis house in
Chatt anooga, Tennessee, to the offices of RWE NUKEM Cor poration
in Cak Ridge, Tennessee, is approximately 224 mles round trip

Petitioners electronically filed a tinely joint Form 1040,
U.S. Individual Inconme Tax Return, for the 2003 taxabl e year.
Petitioners chose to item ze their deductions and attached a
Schedul e A, Item zed Deductions. The Schedule A reflected total
item zed deductions of $34,100, which included a charitable
contribution deduction of $2,775 and an “other mniscell aneous”

deducti on of $21,729.3

3 This represents the anount by which petitioners’
m scel | aneous deductions exceeded 2 percent of their adjusted
(continued. . .)
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On July 8, 2005, respondent issued the aforenentioned notice
of deficiency. Petitioners then filed a tinely petition with
this Court. A trial was held on March 5, 2007, in Knoxville,
Tennessee.

Di scussi on

Burden of Proof

As a general rule, the Comm ssioner’s determ nation of a
taxpayer’s liability is presunmed correct, and the taxpayer bears
t he burden of proving that the determnation is inproper. See

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

However, pursuant to section 7491(a), the burden of proof on
factual issues that affect the taxpayer’s tax liability nmay be
shifted to the Conmm ssioner where the “taxpayer introduces

credi ble evidence with respect to * * * such issue”. 1In the

i nstant case, petitioners have neither asserted nor denonstrated
that they satisfied the requirenents of section 7491(a),
including the requirenent to maintain required records, to shift
t he burden of proof onto respondent with respect to any factual

i ssue. Consequently, the burden of proof remains on petitioners.

1. General Deduction Rules

Deductions are a matter of |egislative grace, and the

t axpayer must naintain adequate records to substantiate the

3(...continued)
gross incone. See sec. 67(a). The anpunt of petitioners’ total
reported m scel |l aneous deductions was $23, 269.
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anounts of any deductions or credits clained. Sec. 6001; | NDOPCO

Inc. v. Conmm ssioner, 503 U. S 79, 84 (1992); sec. 1.6001-1(a),

| ncome Tax Regs.

CGenerally, the Court may allow for the deduction of a
cl ai mred expense (other than those subjected to the strict
substantiation requirenments of section 274) even where the
taxpayer is unable to fully substantiate it, provided the Court
possesses an evidentiary basis for doing so. GCohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d Cr. 1930); Vanicek v.

Commi ssioner, 85 T.C 731, 742-743 (1985); sec. 1.274-5T(a),

Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
In these instances, the Court is permtted to approxinate the
al | owabl e expense, bearing heavily against the taxpayer whose

i nexactitude is of his or her own nmaking. GCohan v. Conm ssioner,

supra at 544.

[11. Charitable Contributions

Section 170(a) allows for the deduction of charitable
contributions made to or for the use of an organi zation descri bed
in section 170(c) and verified as required by the statute and
correspondi ng regul ations. Section 170(f)(8) generally requires
a taxpayer claimng a charitable contribution deduction greater
t han $250 to substantiate the deduction by obtaining a
cont enporaneous witten acknow edgnent of the contribution from

the charitable organi zation. Under section 170(f)(8)(B)(i), that
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witten acknowl edgnent nust include “The anpbunt of cash and a
description (but not value) of any property other than cash
contributed.” |In addition, the witten acknow edgnent nust

state, anong other things, “Wether the donee organization

provi ded any goods or services in consideration, in whole or in
part” for the contribution. Sec. 170(f)(8)(B)(ii). Finally, a

t axpayer deducting a charitable contribution, regardless of its
anount, is generally required to maintain for each contribution a
cancel ed check, a receipt fromthe donee charitable organization
showi ng the nane of the organization and the date and anount of
the contribution, or other reliable witten records show ng the
name of the donee and the date and anount of the contribution.
Sec. 1.170A-13(a)(1), Inconme Tax Regs.

I n support of the clainmed $2,096 in cash donations to their
church, petitioners have offered the aforenentioned self-prepared
list of the contributions and the dates on which they were nade,
along with letters fromelders of their church stating that
petitioners attend church regularly and participate in church
prograns. 4

Not wi t hst andi ng the Court’s discretionary authority pursuant

to Cohan, a taxpayer nust provide the Court with sonme basis upon

4 M. Caborn clains to have made these donations in 44
separate “Church O fering” installnents ranging from $25 to $60,
42 separate $2 donations for “Lee Anderson’s Class,” and 42
separate $2 donations and a single $1 donation for “Children’s
C ass.”
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whi ch an estimte of the amount of a clainmed deduction may be

made. Vanicek v. Conm ssioner, supra. Wthout such a basis, any

al l omance woul d amount to “ungui ded | argesse.” WIllians v.

United States, 245 F.2d 559, 560 (5th G r. 1957). The

af orenenti oned docunents provided by petitioners in support of
M. daborn’s cash donations, which we believe were not prepared
cont enporaneously with those donations, are not reliable enough
to support all of the clained cash donations. Specifically, we
do not find the docunents reliable enough to support the clai ned
$1,925 in “Church Ofering” cash donations, especially in |ight
of the materiality of the anpbunt clainmed and the 20 separate $25
contributions that petitioners made to their church in 2003 by
check through the use of tithing envelopes. In order to satisfy
the regul atory substantiation requirenents, checks, receipts, or
ot her reliable contenporaneous records were required. See sec.
1. 170A-13(a) (1), Income Tax Regs. As a result, we do not
exerci se our discretionary authority pursuant to Cohan with
respect to those cash donations. However, because petitioners
were regul ar churchgoers with two children, we do find the

evi dence reliable enough to support the clainmed 42 separate $2
donations for “Lee Anderson’s O ass,” and the 42 separate $2
donations and the single $1 donation for “Children’s Class.” W
t herefore conclude that petitioners are entitled to deduct $169

of cash charitable contri butions.
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Turning to the value of petitioners’ donation to the
Sal vation Arny, we note that petitioners have provided a receipt
fromthe Salvation Arny, dated Novenber 21, 2003, reflecting the
donation of three boxes containing clothing and toys. However,
by failing to state whether the Sal vation Arny provided any goods
or services in exchange for a contribution that petitioners claim
exceeded $250, the receipt fails to satisfy section
170(f)(8)(B)(ii). Al though we believe that it is unlikely that
petitioners received any goods or services fromthe Sal vation
Army in exchange for their donation, we are required to apply the
statute and cannot escape its clear command. Wyts v.

Comm ssioner, T.C. Meno. 2003-68 (“To allow petitioner the

charitable contribution deduction in the circunstances here would
contravene the specific statutory | anguage and purpose of
recordkeeping for contributions in excess of $250.”); see also

Kendrix v. Conm ssioner, T.C Meno. 2006-9. Accordingly,

petitioners have not denonstrated entitlenment to a deduction in
excess of the $25 that respondent has allowed for their
charitable contribution of property to the Sal vation Arny.

| V. Unr ei mbur sed Enpl oyee Busi ness Expenses

Section 162(a) authorizes a deduction for “all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business”. However, taxpayers are

generally barred from deducting the daily cost of conmting to
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and fromwork, as a conmmuting expense is considered to be

personal and nondeducti ble. Conmm ssioner v. Flowers, 326 U S

465, 473-474 (1946); sec. 1.162-2(e), Inconme Tax Regs. An
exception to the nondeductibility of commuti ng expenses invol ves
situations where the transportation is to and froma tenporary
work | ocation. See Rev. Rul. 90-23, 1990-1 C.B. 28, as anplified
and clarified by Rev. Rul. 94-47, 1994-2 C. B. 18, as nodified and
superseded by Rev. Rul. 99-7, 1999-1 C. B. 361

Al so, certain business expenses described in section 274(d)
are subject to strict substantiation rules that supersede the

Cohan doctrine. Sanford v. Comm ssioner, 50 T.C. 823, 827-828

(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969); sec.
1.274-5T(a), Tenporary lIncone Tax Regs., 50 Fed. Reg. 46014 ( Nov.
6, 1985). Section 274(d) applies to: (1) Any traveling expense,
i ncludi ng neal s and | odgi ng away from hone; (2) entertainnent,
anmusenent, and recreational expenses; or (3) the use of “listed
property”, as defined in section 280F(d), including passenger

aut onobil es. To deduct such expenses, the taxpayer nust
substanti ate by adequate records or sufficient evidence to
corroborate the taxpayer’s own testinony: (1) The anount of the
expenditure or use, which includes mleage in the case of
autonobiles; (2) the tine and place of the travel, entertainnent,

or use; (3) its business purpose; and in the case of
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entertai nment, (4) the business relationship to the taxpayer of
each expenditure or use. Sec. 274(d)(4).

A. Expenses Relating to M. daborn’s Enpl oynent Wth

ResourceTek LLC

M. daborn has submtted hotel receipts and a m | eage |og
i n support of clainmed deductions relating to his tenporary
enpl oynent with ResourceTek LLC.® However, even setting aside
t he substantiation requirenents, the evidence of record reflects
that M. daborn was rei nbursed for the expenses that he incurred
during his brief enploynent with ResourceTek LLC for which he
clains a deduction. |In that regard, in response to a request
from ResourceTek LLC for a cancel ed check reflecting that he had
received a per diemallowance, M. C aborn was provided a
docunent reflecting that he was paid an untaxed per diem
al l onance that anobunted to $400 weekly.® Although it is unclear
exactly how nmuch of a deduction petitioners think they are
entitled to for expenses relating to M. C aborn’s tenporary
enpl oynment wth ResourceTek LLC, petitioners have failed to
denonstrat e expenses exceeding M. Caborn’s $400 weekly per diem

al l onance. Accordingly, petitioners are denied a deduction for

> Respondent does not contest the tenporary nature of M.
Cl aborn’s enploynent with either ResourceTek LLC or RWE NUKEM
Cor por ati on.

6 In addition, M. Caborn’s enploynment agreenent with
ResourceTek LLC provided for the possibility of a per diem
al | owance.
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expenses incurred in connection with M. d aborn’ s enpl oynent
with ResourceTek LLC.’

B. Expenses Relating to M. daborn’s Enpl oynent with RWE

NUKEM Cor por ati on

Petitioners claima deduction for autonobil e expenses
incurred by M. Caborn while he was tenporarily enployed by RV
Nukem Cor poration from Cctober 20, 2003, to the end of that year.
As nentioned above, passenger autonobiles are |isted property
under section 280F subject to the strict substantiation
requi renments of section 274(d).

At trial, M. O aborn presented a pocket cal endar in which

he made notations of the mleage that he drove to and from work

” On Mar. 8, 2007, petitioners filed a notion to reopen the
record and submtted a Form W2, Wage and Tax Statenent, which
they assert reflects that M. Caborn was not paid a per diem
al | onance while enpl oyed by ResourceTek LLC. Although, in the
spirit of sec. 7463(a) and Rule 174(b), we will grant that
notion, as expl ai ned bel ow, that docunment does not support
petitioners’ argunment. The Form W2 submtted together with the
notion to reopen reflects that M. C aborn received $16,922.50 in
wages, tips, and other conpensation for his work at ResourceTek,
LLC, in 2003. The docunent, a payroll |edger prepared by
Tai | ored Busi ness, which acted as the payroll and bookkeepi ng
agent for ResourceTek, LLC, indicates that, while working at
ResourceTek, LLC, M. daborn was paid an untaxed per diem
al | owance that anopunted to $400 weekly. The payroll |edger also
reflects that M. O aborn was paid a total of $19,942.50 for his
wor k at ResourceTek, LLC, in 2003. Thus, it appears that M.

Cl aborn received $3,020 in the formof an untaxed per diem

al | omance. Because M. C aborn worked at ResourceTek, LLC, for 7
weeks in 2003 and was paid a $400 weekly allowance, it is unclear
why he was paid $3,020 in untaxed per diem benefits rather than
$2,800. In any event, this discrepancy is to M. Caborn’s
benefit, as none of the untaxed per diem all owance was reported
on the Form W2 or taxed by respondent.
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each day while he was tenporarily enpl oyed by RAE Nukem
Corporation. Because M. O aborn presented this evidence for the
first tine at trial, we do not believe that he nuintained

cont enpor aneous records of his autonobile expenses. And,

al t hough a contenporaneous log is not required in order to
substanti ate the deduction, corroborative evidence to support a

t axpayer’s reconstruction of the elenments of the expenditure or
use nust have “a high degree of probative value to el evate such
statenent” to the level of credibility of a contenporaneous
record. Sec. 1.274-5T(c)(1), Tenporary Incone Tax Regs., 50 Fed.
Reg. 46014 (Nov. 6, 1985).

We do not doubt that M. C aborn, at sone point, attenpted
to accurately record his daily mleage. Nevertheless, the pocket
cal endar that he provided at trial does not possess a
sufficiently high degree of probative value to render it credible
as a contenporaneous record. For exanple, M. Caborn’ s cal endar
sinply contains the nunber of mles that M. C aborn drove each
day, presunmably to work. It does not establish the portion of
his daily mleage attributable to personal transportation. Nor
does it explain variances in the nunber of mles recorded. In
the end, the calendar provided at trial by M. Caborn is sinply
not definite and reliable enough to support an autonobil e expense

deduction for 2003.



C. Job-Search Expenses

Job-search expenses are deducti bl e under section 162(a) to
the extent they are incurred in searching for new enpl oynent in

the enpl oyee’ s sane trade or business. See Prinuth v.

Commi ssioner, 54 T.C 374, 378-379 (1970); see also Murata v.

Conmi ssioner, T.C. Menp. 1996-321.

Al t hough respondent asserts that petitioners seek a $5,000
deduction for job-search expenses, petitioners provided no
argunent as to that matter at trial, and there is no evidence of
record to support such a deduction. Consequently, to the extent
that petitioners claimsuch a deduction, they have not
denonstrated entitlenment to it.

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




