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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnment (respondent’s notion) against

petitioner Jantz S. Cinkscale (M. dinkscale) for the taxable
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years 1994, 1995, and 1996.! W shall grant respondent’s notion.

Backgr ound

Pursuant to the Court’s Order issued under Rule 37(c),? al
of the affirmative allegations in the answer are deened adm tted.
Respondent al so represents certain additional facts in respon-
dent’s nmotion that M. Cinkscal e does not dispute.

M. Cdinkscale was incarcerated in Ashland, Kentucky, at the
time the petition in this case was fil ed.

During each of the years 1994, 1995, 1996, and 1997, M.
Clinkscale (1) engaged in a crimnal enterprise to distribute
cocai ne fromwhich he earned substantial incone; (2) conducted
financial activities in currency (i.e., cash) with the intent to
evade Federal incone tax (tax); (3) structured various financial
activities in an attenpt to avoid Federal reporting requirenents
with the intent to evade tax; and (4) failed to naintain conplete
and adequat e books and accounts of income-producing activities as

requi red by applicable provisions of the Code and the regul ati ons

!Respondent’s notion pertains only to M. dinkscale. That
i s because petitioner Sheila D. Cinkscale (Ms. dinkscale) and
respondent filed a stipulation of settled issues in which M.
Clinkscale agreed to all of the determ nations for the taxable
years 1994, 1995, and 1996 that respondent made in the notice of
deficiency (notice) that respondent issued to her and M.
Clinkscale. For convenience, we shall hereinafter generally
refer only to M. Cinkscale.

2All Rule references are to the Tax Court Rules of Practice
and Procedure. All section references are to the |Internal
Revenue Code (Code) in effect for the years at issue.



t her eunder.

M. dinkscale and Ms. Cinkscale filed jointly tax returns
for the taxable years 1994, 1995, 1996, and 1997. For each of
t he taxable years 1994, 1995, 1996, and 1997, M. dinkscale
provi ded i nconpl ete and/ or erroneous information to their tax
return preparers and fraudulently, with the intent to evade tax,
filed a tax return that substantially understated adjusted gross
income. Specifically, inthe joint returns for the taxable years
1994, 1995, 1996, and 1997, M. dinkscal e underreported adjusted
gross incone shown in such returns by $83,821.91, $101, 633. 41,
$250, 335. 10, and $325, 199.43, respectively and fraudulently, with
the intent to evade tax, understated tax shown in such returns by
$19, 927, $25,238, $71,385, and $107, 698, respectively.

On a date not disclosed by the record after Septenber 2,
1998, and before February 28, 2000, a Federal grand jury in the
United States District Court for the Northern District of Chio,
Eastern Division, indicted M. dinkscale for, and charged hi m
with, inter alia, violating (1) 21 U S.C section 841(a)(1) and
(b)(1)(A) by possessing cocaine with the intent to distribute
during the period January 1993 through at |east Septenber 2,

1998, and (2) 26 U.S.C. section 7206(1) by filing a fal se and
fraudulent tax return for each of the taxable years 1994, 1995,
1996, and 1997. On February 28, 2000, M. dinkscale entered

into a plea agreenent (M. Cinkscale s plea agreenent) in which
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he pleaded guilty to, inter alia, the above-described first

charge and so nuch of the above-descri bed second charge as

related only to the taxable year 1997.% M. dinkscal e acknow -

edged in M. dinkscale’ s plea agreenent:

3. The defendant, Jantz S. dinkscale, acknow -

edges that the conputation of additional adjusted gross
i ncone set forth on Attachnment Ato this agreenent is
accurate. Defendant acknow edges his liability for
additional tax, penalties, and interest based upon the
addi tional adjusted gross incone set forth on Attach-
ment A

Attachnent Ato M. Cdinkscale’ s plea agreenent showed, inter

alia, additional adjusted gross incone for the taxable years

1994, 1995, 1996, and 1997 of $83,821.91, $101, 633. 41,

$250, 335. 10, and $325, 199. 43, respectively.

Respondent issued a notice to M. Cdinkscal e and M.

3. dinkscal e acknow edged in M. Cdinkscale s plea
agr eenent :

15. The defendant, Jantz S. dinkscale, * * *
acknow edge[s] that no threats, prom ses, or
representations have been nmade, nor agreenents reached,
ot her than those set forth in this agreenent, to induce
the defendant, Jantz S. dinkscale, to plead guilty.
This plea agreenent sets forth the full and conplete
terms and conditions of the agreenent between
defendant, Jantz S. dinkscale, and the United States.

* * * * * * *

17. The defendant, Jantz S. dinkscale, as
i ndi cated by his signature below, states that she [sic]
has read this plea agreenent, has discussed it with his
attorney, has had all questions concerning the neaning
and i npact of the plea agreenent fully and
satisfactorily answered by his attorney, and
understands the ternms of the plea agreenent.
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Clinkscale in which respondent determ ned that M. Cinkscal e and
Ms. dinkscal e underreported adjusted gross incone for the
t axabl e years 1994, 1995, 1996, and 1997 by $83, 822, $101, 633,
$250, 335, and $325, 199, respectively,* and that they have defi -
ciencies in tax for those years of $19,927, $25,238, $71, 385, and
$107, 698, respectively. Respondent also determined in the notice
that M. CQinkscale and Ms. Cinkscale are liable for the taxable
years 1994, 1995, 1996, and 1997 for fraud penalties under
section 6663(a) of $14,945.25, $18,928.50, $53,538.75, and
$80, 773. 50, respectively.
The petition filed in this case all eged:
1. Petitioner(s) disagree(s) with the tax defi-

ciency(ies) for the year(s) 1994, 95, 96 as set forth
in the NOTI CE OF DEFI Cl ENCY dated April 12, 2001 * * *

* * * * * * *

3. Petitioner(s) dispute(s) the foll ow ng:

Ampount of Defi - Addition to Tax
ci ency (Penalty) if any,
Year Di sput ed Di sput ed
1994 Al total Al total
1995 Al total Al tota
1996 Al total Al tota
4. * * * As set forth in plea agreenent, al

taxes from 1994, 95 96 have been dism ssed only 1997 is
in question. Appeals are in concerning 1997 and await -

“Respondent utilized the bank deposits nethod in order to
reconstruct M. Cinkscale and Ms. Oinkscal e s adjusted gross
i ncone for each of the taxable years 1994, 1995, 1996, and 1997.
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ing judgenent. At that tinme final, if any, taxes &
penalties due will be assesed. (Please refer to The
United States District Court for the Northern D strict
of Chio Eastern Division Case No 99-00368) [ Reproduced
literally.]

Di scussi on

Respondent’s notion pertains to the taxable years 1994,
1995, and 1996. The notice that respondent issued to M.
Cinkscale and Ms. Cdinkscale al so nade determ nations for the
t axabl e year 1997. W conclude that the petition filed in this
case placed in issue only the taxable years 1994, 1995, and 1996
and that the taxable year 1997 is not before the Court. See,

e.g., ONeil v. Conm ssioner, 66 T.C. 105 (1976).

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th G r. 1994).

Al'l of the facts on which respondent relies in respondent’s
noti on have been deened admtted and/or not disputed. The facts
deened admtted include the material facts on which we may
proceed to resolve the issues in respondent’s notion, including
the issue relating to the fraud penalties under section 6663(a),

see, e.g., Doncaster v. Comm ssioner, 77 T.C 334, 337 (1981).

We conclude that there are no genuine issues of material fact
regarding the issues raised in respondent’s notion.

The Court gave M. Cinkscale anple opportunity to inform
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the Court in witing why he believes that respondent’s notion
should be denied. He failed to do so.®

Wth respect to respondent’s determ nations that M.
Clinkscale has a deficiency in tax for each of the taxable years
1994, 1995, and 1996, on the record presented, we sustain those
det erm nati ons.

Wth respect to respondent’s determ nations that M.
Clinkscale is liable for the fraud penalty under section 6663(a)
for each of the taxable years 1994, 1995, and 1996, section
6663(a) inposes a penalty equal to 75 percent of the portion of
any underpaynent that is attributable to fraud. For purposes of
section 6663(a), if the Comm ssioner of Internal Revenue (Comm s-
sioner) establishes that any portion of an underpaynent is
attributable to fraud, the entire underpaynent is to be treated
as attributable to fraud, except with respect to any portion of
t he under paynment that the taxpayer establishes by a preponderance
of the evidence is not attributable to fraud. Sec. 6663(b). In
order for the fraud penalty to apply, the Comm ssioner nust prove
by cl ear and convi nci ng evidence, sec. 7454(a); Rule 142(b), that
an under paynent exists and that sone portion of such underpaynent

is attributable to fraud. Ni edri nghaus v. Conm ssioner, 99 T.C.

202, 210 (1992).

°The petition alleged that “as set forth in plea agreenent,
all taxes from 1994, 95 and 96 have been dism ssed”. It is not
clear to us what is neant by that allegation.
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To prove the existence of an underpaynent, the Conmm ssi oner
may not rely on a taxpayer’s failure to carry his or her burden
of proof with respect to the underlying deficiency. Parks v.

Commi ssioner, 94 T.C 654, 660-661 (1990); Petzoldt v. Conm s-

sioner, 92 T.C. 661, 700 (1989). The Conm ssi oner mnust prove
only that an underpaynent exists, and not the precise anount of

such underpaynent. Dileo v. Conm ssioner, 96 T.C. 858, 873

(1991), affd. 959 F.2d 16 (2d Gr. 1992); Petzoldt v. Conmm s-

sioner, supra at 699-700.

The record establishes that M. Cinkscale and Ms.
Clinkscale filed jointly tax returns that substantially under-
stated adjusted gross incone and tax for the taxable years 1994,

1995, and 1996, respectively.® Indeed, M. dinkscal e conceded

M. dinkscale acknowl edged in M. dinkscale’ s plea
agreenent that the conputation of additional adjusted gross
incone for, inter alia, taxable years 1994, 1995, and 1996 set
forth in Attachment Ato M. Cinkscale s plea agreenent is
accurate and that he is liable for such years for additional tax,
penalties, and interest based upon such additional adjusted gross
i ncone. Attachnment Ato M. dinkscale’ s plea agreenent showed,
inter alia, additional adjusted gross incone for the taxable
years 1994, 1995, and 1996 of $83,821.91, $101, 633.41, and
$250, 335. 10, respectively. The respective anmounts of adjusted
gross incone for those years shown in Attachnent Ato M.
Clinkscal e’ s plea agreenent are the sanme as the respective
anounts (rounded to the nearest dollar) of adjusted gross incone
t hat respondent determined in the notice M. Cinkscale
underreported for those years. The respective anmounts of
additional tax for the taxable years 1994, 1995, and 1996 for
which M. dinkscal e acknowl edged he is liable in M.
Clinkscale’'s plea agreenent are $19, 927, $25,238, and $71, 385.
Those respective anounts are the sane as the respective anmounts
of the deficiencies that respondent determned in the notice for

(continued. . .)
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in M. dinkscal e s supplenental response to respondent’s notion
that “If the respondent is nmerely stating that they are owed
sonet hing, then | concede.”’

On the instant record, we find that respondent has estab-

i shed by clear and convincing evidence that there was an under -
paynment of M. Cdinkscale' s tax for each of the taxable years
1994, 1995, and 1996.

In order to prove fraudulent intent, the Conm ssioner nust
prove by clear and convincing evidence that the taxpayer intended
to evade tax, which the taxpayer believed to be ow ng, by conduct
intended to conceal, mslead, or otherw se prevent the collection

of such tax. Laurins v. Conm ssioner, 889 F.2d 910, 913 (9th

Cr. 1989), affg. Norman v. Conmm ssioner, T.C Meno. 1987-265;

Parks v. Commi ssioner, supra at 661. The existence of fraud is a

guestion of fact to be resol ved upon consideration of the entire

record. Di Leo v. Commi ssioner, supra at 874; Gajewski v. Commi s-

sioner, 67 T.C 181, 199 (1976), affd. w thout published opinion
578 F.2d 1383 (8th Cir. 1978). Fraud is never presuned or
i nputed and shoul d not be found in circunstances which create at

nost only a suspicion. Toussaint v. Conm ssioner, 743 F.2d 309,

5(...continued)
t hose years.

I'n petitioner’s suppl enental response to respondent’s
motion, M. Cinkscale further stated: “But there is no specific
anount nentioned, to ny know edge, so therefore |I cannot agree to
a dollar anount.”
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312 (5th Gr. 1984), affg. T.C Meno. 1984-25; Petzoldt v.

Comm ssi oner, supra at 699-700. D rect evidence of the requisite

fraudul ent intent is seldom avail abl e. Pet zol dt v. Conm ssi oner,

supra at 699; Rowl ee v. Comm ssioner, 80 T.C 1111, 1123 (1983).

Consequently, the Comm ssioner nmay prove fraud by circunstanti al

evi dence. Toussaint v. Conm ssioner, supra at 312; Row ee v.

Conmi ssi oner, supra at 1123; see Marsellus v. Conm ssioner, 544

F.2d 883, 885 (5th Cir. 1977), affg. T.C. Menp. 1975-368.

The courts have identified a nunber of badges of fraud from
whi ch fraudul ent intent nmay be inferred, including (1) the
understatenent of incone, (2) the failure to maintain adequate
records as required by the Code and the regul ations, (3) provid-
ing inconplete or erroneous information to a tax return preparer
or bookkeeper, (4) dealing in cash, (5) acts designed to conceal

inconme, and (6) engaging in illegal activity. See Bradford v.

Comm ssi oner, 796 F.2d 303, 307-308 (9th Cr. 1986), affg. T.C

Meno. 1984-601; Ruark v. Conmm ssioner, 449 F.2d 311, 312-313 (9th

Cr. 1971), affg. per curiamT.C Menp. 1969-48; N edringhaus v.

Commi ssi oner, supra at 211. Although no single factor is neces-

sarily sufficient to establish fraud, the existence of several
i ndicia constitutes persuasive circunstantial evidence of fraud.

Pet zol dt v. Conm ssioner, supra at 700; see Bradford v. Conmi s-

si oner, supra at 307.

The record establishes that, during each of the taxable
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years 1994, 1995, and 1996, M. Cinkscale (1) engaged in a
crimnal enterprise to distribute cocaine fromwhich he earned
substantial incone; (2) conducted financial activities in cur-
rency (i.e., cash) with the intent to evade tax; (3) structured
various financial activities in an attenpt to avoid Federal
reporting requirenents with the intent to evade tax; and
(4) failed to maintain conplete and adequat e books and accounts
of i ncone-producing activities as required by applicable provi-
sions of the Code and the regul ations thereunder. The record
al so establishes that, for each of the taxable years 1994, 1995,
and 1996, M. Cinkscal e provided i nconplete and/ or erroneous
information to tax return preparers and fraudulently, with the
intent to evade tax, filed a tax return that substantially
under st ated adj usted gross incone and tax.

On the instant record, we find that respondent has estab-
I i shed by clear and convincing evidence that M. Cdinkscale
intended to evade tax for each of the taxable years 1994, 1995,
and 1996, which M. dinkscale believed to be owi ng, by conduct
intended to conceal, mslead, or otherw se prevent the collection
of such tax.

On the record before us, we sustain respondent’s determ na-
tions that M. Cinkscale is |iable for the fraud penalty under
section 6663(a) for each of the taxable years 1994, 1995, and

1996.
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We have considered all of the contentions and argunments of
M. Cdinkscale that are not discussed herein, and we find themto
be without nmerit, irrelevant, and/or noot.
On the record before us, we shall grant respondent’s notion.
To reflect the foregoing,

An order granting respondent’s

nmoti on and deci sion for respondent

will be entered.




