119 T.C. No. 10

UNI TED STATES TAX COURT

STANLEY D. CLOUGH AND ROSEMARY A. CLOUGH, Petitioners V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 6836-02. Fil ed Cctober 18, 2002.

Rfiled a notion to dismss for |ack of
jurisdiction on the ground that Ps’ petition was not
tinely filed. R attached a copy of the certified nai
list show ng that the notice of deficiency was mail ed
on Dec. 4, 2001. The U S. Postal Service postmark on
t he envel ope in which the petition was mail ed was dated
Mar. 21, 2002, a date nore than 90 days after the
mai ling of the notice of deficiency. R filed sworn
decl arations of the manager of the office that
mai ntai ned the certified mail list stating that the
list was obtained fromrecords of that office. R also
filed a declaration of a processing clerk of the U S
Postal Service outlining the procedure that he follows
in processing certified mail and stating that on Dec.
4, 2001, he placed a postal stanp on the certified mai
list attached to R's notion. Ps object to the
introduction into evidence of the certified mail |ist
and the declarations on the grounds that these
docunents constitute inadm ssible hearsay.
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Hel d: The certified mail list is a record of
regul arly conducted activity under Fed. R Evid. 802(6)
and is self-authenticated by the acconpanying
decl arations under Fed. R Evid. 902(11).

Stanley D. O ough and Rosemary A. Cl ough, pro se.

Karen N. Sommers, Melinda G WIlians, and Donna F. Herbert,

for respondent.

OPI NI ON
DAWSON, Judge: This case was assigned to Special Trial
Judge Carleton D. Powell pursuant to the provisions of section
7443A(b) (5) and Rul es 180, 181, and 183.! The Court agrees wth
and adopts the opinion of the Special Trial Judge, which is set
forth bel ow
OPI NI ON OF THE SPECI AL TRI AL JUDGE

POWNELL, Special Trial Judge: This matter is before the

Court on respondent’s notion to dismss for lack of jurisdiction,
as suppl enented. Respondent contends that the Court |acks
jurisdiction in this case on the ground that the petition was not
filed within the time prescribed in sections 6213(a) and 7502(a).
Petitioners resided in Sylmar, California, at the tinme the

petition was filed.

1 Unless otherw se indicated, section references are to the
| nt ernal Revenue Code, as anmended, and Rule references are to the
Tax Court Rules of Practice and Procedure.
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Backgr ound

On or about Decenber 28, 2001, petitioners received a notice
of deficiency that respondent sent by certified mail. In the
noti ce, respondent determ ned a deficiency of $51,440 in
petitioners’ 1999 Federal incone tax and an accuracy-rel ated
penal ty under section 6662(a) of $10,288. The notice of
deficiency was addressed to petitioners at 13550 Foothill Bl vd.
Unit, Sylmar, California. Petitioners do not dispute that the
Syl mar address was their correct address.

The cover page of the notice of deficiency contained the
followng information: (1) The date of the notice of deficiency
(Decenber 4, 2001); (2) petitioners’ primary taxpayer
identification nunber; (3) the type of tax, the taxable year, and
t he anobunt of the deficiency and penalty; (4) the nanme of an
I nt ernal Revenue Service contact person, as well as a phone
nunber, fax nunber, and hours to call; and (5) the last date to
file a petition with the Court (March 4, 2002).2 The notice of
deficiency was issued by the Internal Revenue Service Center in
Qgden, U ah (the Ogden Service Center).

On April 1, 2002, the Court received and filed a joint

2 Sec. 3463 of the Internal Revenue Service Restructuring
and Reform Act of 1998, Pub. L. 105-206, 112 Stat. 685, 767,
directs the Secretary to include on each notice of deficiency
i ssued under sec. 6212 the date of the |last day on which the
taxpayer may file a petition with the Tax Court. See Rochelle v.
Comm ssioner, 116 T.C 356, 359 (2001), affd. 293 F.3d 740 (5th
Cr. 2002).
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petition for redeterm nation chall enging the above-descri bed
notice of deficiency. The petition arrived at the Court in an
envel ope bearing a U S. Postal Service postnmark dated March 21,
2002.

Respondent filed a nmotion to dismss for |ack of
jurisdiction on the ground that the petition was not tinely
filed. Attached to respondent’s notion to dismss is a copy of a
certified mail list.® The certified mail list indicates that on
Decenber 4, 2001, duplicate original notices of deficiency for
the taxable year 1999 were mailed to petitioners. Petitioners
are identified on the certified mail |ist by nane, address, and
primary taxpayer identification nunber. A U S. Postal Service
post mar k dated Decenber 4, 2001, appears in the |ower right-hand
corner of the certified mail list. The postmark, which is
rectangul ar, identifies the U S. Post Ofice as “I RS OGDEN UT
USPS- 84201" and includes the facsimle signature of Geg L. Holt.
Petitioners object to respondent’s reliance on the certified mai
list on the ground the docunent constitutes inadm ssabl e hearsay.

The matter was called for hearing at the Court’s notions
session in Washington, D.C., on June 19, 2002. Counsel for

respondent appeared. Respondent submtted a declaration executed

3 The Court has recognized that a certified mail list is
t he equi val ent of a Postal Service Form 3877, Acceptance of
Regi stered, Insured, COD. and Certified Mail. See Stein v.

Conmi ssioner, T.C. Menp. 1990-378.
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by Susan D. Petersen (Ms. Petersen), the manager of the
Correspondence/ Processi ng Exam nation Departnment at the Ogden
Service Center. M. Petersen’s declaration states that she is a
custodi an of various records, including certified mail |ists.

Ms. Petersen’s decl aration describes in general terns the
procedures that are used in mailing notices of deficiency,
including the transfer of notices of deficiency to the U S
Postal Service and the Ogden Service Center’s practice of
retaining certified mail lists. M. Petersen’ s declaration
states that the copy of the certified mail |list attached to
respondent’s notion to dism ss was obtained fromrecords
mai nt ai ned at the Ogden Service Center.

Petitioners did not appear, but they filed a request to
change the place of hearing. The Court continued the matter for
further hearing to the Court’s trial calendar in San D ego,
California, on June 28, 2002. Petitioner Stanley D. d ough and
counsel for respondent appeared at the second hearing and were
hear d.

During the second hearing, respondent filed with the Court a
suppl enent to the notion to dismss and submtted a declaration
executed by Geg L. Holt (M. Holt), a U S. Postal Service mai
processing clerk assigned to the Ogden Service Center.

M. Holt’s declaration states that his duties as a mail

processing clerk include processing certified nail itens
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delivered to himby Ogden Service Center personnel. M. Holt’s
decl aration outlines the procedures that he follows in processing
certified mail, including his practice of verifying the
information contained in the Conm ssioner’s certified mail |ists,
and, thereafter, placing a postmark stanp on each such list. M.
Holt’ s declaration states that, on Decenber 4, 2001, he placed a
postmark stanp on the certified mail |list that was attached as an
exhibit to respondent’s notion to dismss. Petitioners also
object to the adm ssion of M. Holt’s declaration on the ground

t hat the docunent constitutes inadm ssible hearsay.

Di scussi on

The Tax Court is a court of limted jurisdiction, and we my
exercise our jurisdiction only to the extent authorized by

Congress. Sec. 7442; Judge v. Conm ssioner, 88 T.C 1175, 1180-

1181 (1987); Naftel v. Comm ssioner, 85 T.C 527, 529 (1985).
The Court's jurisdiction to redeterm ne a deficiency depends upon
the i ssuance of a valid notice of deficiency and a tinely filed

petition. Rule 13(a), (c); Mnge v. Conm ssioner, 93 T.C. 22, 27

(1989); Normac, Inc. v. Conmm ssioner, 90 T.C 142, 147 (1988).

Section 6212(a) expressly authorizes the Conm ssioner, after
determ ning a deficiency, to send a notice of deficiency to a
t axpayer by certified or registered mail. Pursuant to section
6213(a), a taxpayer has 90 days (or 150 days if the notice is

addressed to a person outside of the United States) fromthe date
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the notice of deficiency is miiled to file a petition with the
Court for a redeterm nation of the deficiency.
The Conmm ssioner bears the burden of proving by conpetent
and persuasive evidence that a notice of deficiency was properly

mai l ed to a taxpayer. Cataldo v. Conmi ssioner, 60 T.C 522, 524

(1973), affd. per curiam499 F.2d 550 (2d Cir. 1974). W require
t he Comm ssioner to introduce evidence show ng that the notice of
deficiency was properly delivered to the U S. Postal Service for

mai ling. Coleman v. Comm ssioner, 94 T.C. 82, 90 (1990). The

act of mailing may be proven by evidence of the Comm ssioner’s
mai |l ing practices corroborated by direct testinony or docunentary
evidence. |d. The Conm ssioner is not required to produce

enpl oyees who personally recall each of the many notices of

deficiency which are mailed annually. Cataldo v. Conmm Ssioner,

supra at 524.

There is no dispute in this case regarding the existence of
the notice of deficiency dated Decenber 4, 2001. Petitioners
acknow edge receiving the notice of deficiency in | ate Decenber
2001.

Respondent asserts that the notice of deficiency was nail ed
to petitioners on Decenber 4, 2001, and, therefore, the 90-day
period for filing a tinmely petition with the Court expired on
March 4, 2002--nore than 2 weeks before petitioners mailed their

petition to the Court. Petitioners concede that, if the notice
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of deficiency was mailed to them on Decenber 4, 2001, their
petition was not filed within the 90-day period prescribed in
section 6213(a). The only dispute, therefore, is the date the
noti ce of deficiency was nmail ed.

Where the existence of a notice of deficiency is not
di sputed, a Postal Service Form 3877, Acceptance of Registered,
Insured, C.O.D. and Certified Mail, or its equival ent—a
certified mail list-—-represents direct docunentary evidence of

the date and the fact of mailing. Coleman v. Conm Ssioner, supra

at 90-91; see Magazine v. Conm ssioner, 89 T.C 321, 324, 327

(1987). A properly conpleted certified mail list reflects
conpliance wth Internal Revenue Service procedures for mailing

deficiency notices. Coleman v. Conm ssioner, supra at 90.

Exact conpliance with certified mail |ist procedures raises
a presunption of official regularity in favor of the

Comm ssioner. United States v. Zolla, 724 F.2d 808, 810 (9th

Cr. 1984). A failure to conply precisely with the certified
mailing list procedures may not be fatal if the evidence adduced

is otherw se sufficient to prove mailing. Coleman v.

Conmi ssi oner, supra at 91.

Petitioners contend, however, that both the certified nai
list and the declaration executed by M. Holt constitute
i nadm ssi bl e hearsay, and respondent has otherwi se failed to

prove the date that the notice of deficiency was mail ed.
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In general, section 7453 and Rul e 143(a) provide that Tax
Court proceedings are to be conducted in accordance with the
rul es of evidence applicable in trials wthout a jury in the U S.
District Court for the District of Colunbia. Consistent wwth this
directive, we observe the Federal Rules of Evidence.*

Rul e 801(c) of the Federal Rules of Evidence defines
“hearsay” as “a statenent, other than one nmade by the decl arant
while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted.” Rule 802 of the Federal
Rul es of Evidence provides that hearsay generally is not
adm ssi bl e except as otherw se provided. Rule 803(6) of the
Federal Rules of Evidence provides an exception to the hearsay
rule as foll ows:

Rul e 803. Hearsay Exceptions; Availability of Decl arant
| mmat eri al

The followi ng are not excluded by the hearsay rule,
even though the declarant is available as a w tness:

* * * * * * *

(6) Records of Regularly Conducted Activity.--A
menor andum report, record, or data conpilation, in any
form of acts, events, conditions, opinions, or diagnoses,
made at or near the tinme by, or frominformation transmtted
by, a person with know edge, if kept in the course of a
regul arly conducted business activity, and if it was the
regul ar practice of that business activity to nake the
menor andum report, record or data conpilation, all as shown
by the testinony of the custodian or other qualified
w tness, or by certification that conplies with Rule

4 Petitioners’ exegesis on California law is beside the
poi nt .
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902(11), Rule 902(12), or a statute permtting
certification, unless the source of information or the

met hod or circunstances of preparation indicate |ack of
trustworthiness. The term "business" as used in this

par agraph includes business, institution, association,

pr of essi on, occupation, and calling of every kind, whether
or not conducted for profit.

Rul e 902 of the Federal Rules of Evidence, inter alia, provides:
Rul e 902. Self-authentication

Extrinsic evidence of authenticity as a condition
precedent to adm ssibility is not required with respect to
the foll ow ng:

* * * * * * *

(11) Certified Domestic Records of Regularly Conducted
Activity.—The original or a duplicate of a donestic record
of regularly conducted activity that would be adm ssible
under Rule 803(6) if acconpanied by a witten decl aration of
its custodian or other qualified person, in a manner
conplying with any Act of Congress or rule prescribed by the
Suprenme Court pursuant to statutory authority, certifying
that the record--

(A) was made at or near the tinme of the occurrence
of the matters set forth by, or frominformation
transmtted by, a person with know edge of those
matters;

(B) was kept in the course of the regularly
conducted activity; and

(© was made by the regularly conducted activity
as a regular practice.

A party intending to offer a record into evidence under this
par agraph nust provide witten notice of that intention to
all adverse parties, and nust nmake the record and

decl aration available for inspection sufficiently in advance
of their offer into evidence to provide an adverse party
with a fair opportunity to challenge them 9

> The Advisory Committee Notes pertaining to Fed. R Evid.
902(11) state in pertinent part:

(continued. . .)
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Respondent argues that the copy of the certified mail I|ist
attached to the notion to dism ss should be admtted as evi dence
of the date of mailing of the notice of deficiency under the
exception to the hearsay rule set forth in rule 803(6) of the
Federal Rul es of Evidence. Respondent further argues that the
decl arations executed by Ms. Petersen (Ogden Service Center
custodi an of records) and M. Holt (U S. Postal Service mai
processing clerk) are sufficient to self-authenticate the
certified mail list for purposes of adm ssion into the record in
this case under rule 902(11) of the Federal Rules of Evidence.

Petitioners argue, however, that the certified mail list and

5(...continued)
2000 Anendnents

The amendnent adds two new paragraphs to the rule
on self-authentication. It sets forth a procedure by
whi ch parties can authenticate certain records of
regul arly conducted activity, other than through the
testimony of a foundation witness. See the amendnent
to Rule 803(6). * * *

A declaration that satisfies 28 U S.C. § 1746
woul d satisfy the declaration requirenent of Rule
902(11), as would any conparable certification under
oat h.

The notice requirenent in Rules 902(11) and (12)
is intended to give the opponent of the evidence a ful
opportunity to test the adequacy of the foundation set
forth in the declaration.

28 U.S.C. sec. 1746 (1994) provides in pertinent part that
any matter that is permtted to be proved by sworn decl aration
may be proved by an unsworn declaration in witing which is dated
and states that the declaration is made under the penalty of
perjury and is true and correct.
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t he decl aration executed by M. Holt® do not qualify under an
exception to the hearsay rul e because those docunents were
prepared in anticipation of litigation and, therefore, they are

i nherently unreliable. See Palner v. Hoffman, 318 U. S. 109, 113-

114 (1943).

As previously noted, the Comm ssioner is authorized to send
notices of deficiency to taxpayers by certified or registered
mail . Sec. 6212(a). Consistent with the nandate of section
6212(a), and in order to provide a neans for determning the
dates regarding the issuance of notices of deficiency, it is
necessary and proper for the Conmm ssioner to prepare and retain
certified mail lists in the normal course of operations. It is,
therefore, incorrect to state that the certified mail |ist was
prepared in anticipation of litigation. Rather, it is a record
of regularly conducted activities addressed by rule 803(6) of the
Federal Rul es of Evidence.

The decl arations executed by Ms. Petersen and M. Holt were
prepared in the course of litigation in order to satisfy the
requi renents of rule 902(11) of the Federal Rules of Evidence.
The purpose of the declarations is to authenticate the certified
mail list. 1In short, the declarations show that: (1) The

certified mail list was prepared and retained by respondent in

6 Al though petitioners do not challenge the declaration
executed by Ms. Petersen, our analysis is equally applicable to
her decl arati on.
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the normal course of operations; and (2) the postmark stanp was
pl aced on the certified mail list by M. Holt, a U S. Postal
Service mail processing clerk, consistent with normal practices.’

Petitioners have offered no evidence that the disputed
docunents are sonehow unreliable. |In the absence of any such
evi dence, we shall admt the certified mail list and the
decl arations into evidence.

In sum respondent has produced conpetent and persuasive
evi dence that duplicate original notices of deficiency were

mai l ed to petitioners on Decenber 4, 2001. See Cataldo v.

Conm ssioner, 60 T.C. at 524. Petitioners have not presented any

evi dence that the notices of deficiency were nailed on any date
ot her than Decenber 4, 2001. Because we concl ude that the
notices of deficiency were mailed to petitioners on Decenber 4,
2001, it follows that the petition was not filed within the
statutory 90-day period. Consequently, we shall grant
respondent’s notion and dismss this case for |ack of

jurisdiction.?

" Petitioners have not argued that respondent failed to
conply with the final sentence of Fed. R Evid. 902.

8 A though we lack jurisdiction in this case, petitioners
are not without a renmedy. 1In short, petitioners may pay the tax,
file a claimfor refund with the Internal Revenue Service, and if
the claimis denied, sue for a refund in the Federal D strict
Court or the Court of Federal Clains. See M Cormck v.

Comm ssioner, 55 T.C. 138, 142 n.5 (1970).




To reflect the foregoing,

An order of dism ssal for |ack of

jurisdiction will be entered granting

respondent’s notion to dism ss for |ack

of jurisdiction, as suppl enent ed.




