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MVEMORANDUM OPI NI ON

COHEN, Judge: Respondent determ ned deficiencies and

additions to tax as foll ows:



Additions to Tax

Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654
2003 $77, 371 $17, 408. 48 1$18, 955. 90 - -
2004 13, 731 3, 089. 48 1 $393. 49
2005 15, 206 3,421. 35 1 609. 96
2006 15, 064 3, 389. 40 1 712. 90
IThe addition to tax will continue to accrue fromthe due

date of the return at a rate of 0.5 percent for each nonth, or
fraction thereof, of nonpaynent, not exceeding 25 percent.

The issue for decision is whether petitioner has shown any error
Wi th respect to the ambunts determned in the statutory notices.
As di scussed bel ow, none of the facts have been stipul ated, and
the evidence is too sparse for neani ngful findings of fact.

Unl ess otherw se indicated, all section references are to the

I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and

Pr ocedur e.

Backgr ound

Petitioner resided in Detroit, Mchigan, at the time he
filed his petition. During the years in issue, petitioner was
enpl oyed as a fireman for the Gty of Detroit.

Petitioner failed to file Federal inconme tax returns for the
years in issue. After receiving information returns reporting
inconme paid to petitioner, the Internal Revenue Service (IRS)
prepared a substitute for return under section 6020(b) for each
year. On May 8, 2008, the IRS sent petitioner two notices of

deficiency, one notice for 2003, 2004, and 2005 and a separate
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notice for 2006. The notices determ ned that petitioner received
wages of $66, 263 in 2003, $75,273 in 2004, $81,927 in 2005, and
$82,483 in 2006, and that in 2003 petitioner received a

di stribution of $156, 747 from an individual retirenent account
(I'RA) adm ni stered by John Hancock Life Insurance Co. 1In
addition, the notices determ ned that petitioner had unreported
incone froma State income tax refund in 2003 and interest incone
in 2003, 2004, and 2005. The notices allowed petitioner the
standard deductions for single individuals of $4,750 for 2003,

$4, 850 for 2004, $5,000 for 2005, and $5,150 for 2006.

The petition filed in this case reflected as its source
“http://ww. patriotnetwork.info/ Tax Court petition new htni and
cont ai ned a hodgepodge of frivolous, irrelevant, and spurious
argunents common to petitions filed by followers of Robert
Cl arkson (C arkson) and his Patriot Network, an organization that
pronotes tax avoi dance and frustration and delay of collection

efforts by the IRS. See, e.g., Rice v. Comm ssioner, T.C Meno.

2009-169; Marett v. Comm ssioner, T.C. Mnpb. 2009-14, affd. 345

Fed. Appx. 869 (4th Cr. 2009). The formcalls for a general
denial of tax liability; a claimof various deductions and
exenptions and filing status other than allowed in the statutory
notices; an assertion that the figures used “stemfromillegal

i mm grants” using the taxpayer’s Social Security nunber; an

all egation that penalties should be waived because “the |nternal
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Revenue Code is so conplex and confusing”; a claimfor credit
“for the illegal tel ephone excise tax for each year”; a claimof
deducti bl e expenses of tax preparation and advice on filing (even
t hough no returns were filed); and a clained | ack of records

justifying reconstruction and estimates, with a citation of and

qguotation from Cohen v. Conm ssioner, 266 F.2d 5 (9th Gr. 1959)
[remanding T.C. Meno. 1957-172].

Al t hough he resided in Detroit, petitioner requested
Col unbia, South Carolina, as the place of trial, a common
practice anmong followers of Carkson. By notice served Septenber
29, 2009, this case was set for trial in Colunbia on March 1
2010. Included with the notice setting case for trial was the
Court’s standing pretrial order that, anong other things,
required the parties to stipulate to matters in accordance with
Rul e 91 and to exchange before trial documents to be used at
trial.

Petitioner refused to enter into any stipulation with
respect to the facts of this case. He refused to neet with
respondent’s counsel or to turn over any records of his alleged
deductions. Instead, he submtted frivolous and untinely notions
and a pretrial nmenorandum repeating allegations fromthe petition
and addi ng additional ones, such as an unexplained reference to
the Fifth Amendnent privilege against self-incrimnation. Wen

the case was called for trial, petitioner filed a notion in
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limne, requesting that respondent be denied the opportunity to
admt evidence not nade available to petitioner before January
15, 2010, one of the many errors nmade by petitioner in
interpreting deadlines for discovery under the Tax Court Rul es
and for the exchange of docunents under the standing pretrial
order. (This is apparently another m sguided tactic pronoted by

petitioner’s source of docunents. See Sullivan v. Conm SsSioner,

T.C. Meno. 2010-138, filed this date.) Anong his primary
contentions are that respondent is relying on hearsay and that
the third-party reports of his incone relied on by respondent
have not been “authenticated or certified”.

Di scussi on

Petitioner testified that he failed to file tax returns for
the years in issue because he thought that his deductions for
busi ness expenses and charitable contributions would result in no
tax liabilities. \Wen describing his alleged deductions, he
acknow edged that he was enployed by the City of Detroit as a
fireman, and he clained to have incurred expenses for neals,
special clothing, travel, a vehicle, and a cellular tel ephone and
to have nmade charitable contributions and incurred nedi cal
expenses. He denied, however, receiving Forns W2, Wage and Tax
Statenent, and he deni ed having any recoll ection of his earnings
during the years in issue. He also denied having any

recoll ection of receiving an I RA distribution in 2003.
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A wel | -established principle intax litigation is “that the
Comm ssioner’s determnation of tax liability is entitled to a

presunption of correctness and that the burden is on the taxpayer

to prove that the determnation is erroneous.” Boles Trucking,

Inc. v. United States, 77 F.3d 236, 239 (8th Cr. 1996) (citing

Hel vering v. Taylor, 293 U S. 507, 515 (1935), and Day v.

Comm ssi oner, 975 F.2d 534, 537 (8th Cr. 1992), affg. in part

and revg. in part T.C Meno. 1991-140).

Two statutory provisions nodifying that well-established
principle are relevant in the context of this case. Section
6201(d) provides that in any court proceeding, if a taxpayer
asserts a reasonable dispute with respect to any item of incone
reported on an information return and has fully cooperated, the
Comm ssi oner shall have the burden of producing reasonabl e and
probative information concerning the deficiency in addition to
the information return.

Section 7491(a) provides in part:

SEC. 7491. BURDEN OF PROOCF

(a) Burden Shifts Wiere Taxpayer Produces Credible
Evi dence. - -

(1) General rule.--1f, in any court
proceedi ng, a taxpayer introduces credible
evidence with respect to any factual issue
rel evant to ascertaining the liability of the
taxpayer for any tax inposed by subtitle A or B
the Secretary shall have the burden of proof with
respect to such issue.
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(2) Limtations.--Paragraph (1) shall apply
wWith respect to an issue only if--

(A) the taxpayer has conplied with the
requi renents under this title to substantiate
any item

(B) the taxpayer has maintained al
records required under this title and has
cooperated wth reasonabl e requests by the
Secretary for w tnesses, information,
docunents, neetings, and interviews * * *

Nei t her of the above provisions alters petitioner’s burden
in this case. The records of the IRS received in evidence
pursuant to rules 803(8) and 902(4) of the Federal Rules of
Evi dence reflect the information returns on which the notices of
deficiency were based. The evidence at trial included records of
John Hancock Life Insurance Co. showi ng the distribution to
petitioner of $156,747.19 in 2003 and a copy of a Form 1099-R,

Di stributions From Pensions, Annutities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc., used to report
the distribution. These records were received in accordance with
rules 803(6) and 902(11) of the Federal Rules of Evidence.

Petitioner admtted that he received wages fromthe Gty of
Detroit. He did not identify any error in anounts respondent
determ ned, choosing instead to deny any recollection of the
anounts received or his rates of pay during the years in issue.
He al so denied recollection of a distribution froman IRA in 2003

or receipt of any Forns W2 or 1099 showi ng the incone reported

by the payors. His denials are not credi ble, and he has not
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asserted a “reasonabl e dispute” within the neaning of section
6201(d) wth respect to the itens of inconme included in the
noti ces of deficiency.

Petitioner’s inplausible denials, along with his pursuit of
frivol ous argunments, undermne the reliability of his testinony.
That testinony is not credible for purposes of section
7491(a) (1), and he did not substantiate any item nmaintain any
records, or cooperate with reasonable requests for information
for purposes of section 7491(a)(2). The burden of proof did not
shift to respondent in this case. Unlike the circunstances in

Cohen v. Conmm ssioner, 266 F.2d 5 (9th Cr. 1959) relied on by

petitioner, this record gives us no reason to doubt the validity
of the determnations in the notices of deficiency.

Even at face value, petitioner’s clains of deductible
busi ness expenses and charitable contributions were less, in
total, than the standard deduction that he was all owed for each
year. He has not satisfied the requirenents for deductions for

special clothing. See Yeomans v. Comm ssioner, 30 T.C 757, 767-

769 (1958); Alam ElI Mujahid v. Comm ssioner, T.C Meno. 2009-

42. To be entitled to enpl oyee busi ness expense deductions for
nmeal s, cellul ar phone usage, and vehicl e expenses, he woul d have
to substantiate the amount, tinme, place, and business purpose of
each itemin accordance wth sections 274(d) and 280F(d) (1) and

(4). He has not produced any of the required substantiation, and
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no anounts in excess of the standard deductions are all owabl e.
He has not identified any entitlenent to exenptions or credits or
shown that his filing status is other than single for the years
in issue.

Under section 7491(c), respondent has the burden of
production with respect to the additions to tax. Respondent
produced transcripts reflecting petitioner’s failure to file
returns and certificates of the preparation of substitutes for
returns under section 6020(b), and petitioner acknow edged his
failure to file. He has not shown reasonabl e cause for that
failure. Hs claimthat he believed that he did not have tax
liabilities is not credible, and, in any event, the obligation to
file returns is based on recei pt of gross inconme, such as wages,
not taxable incone. See sec. 6012(a). Respondent has satisfied
t he burden of production with respect to the additions to tax
under section 6651(a)(1) and (2). See, e.g., Higbee v.

Conmm ssioner, 116 T.C 438, 447-448 (2001).

The I RS records received under rules 803(8) and 902(4) of
t he Federal Rules of Evidence, as described above, reflect the
absence of any w thhol ding or other paynents of taxes with
respect to the incone attributed to petitioner for 2003, 2004,
2005, and 2006. Because he failed to file returns for the years
in issue, estimted paynents of 90 percent of his taxes due for

2004, 2005, and 2006 were required and, because they were not
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made, additions to tax apply for those years. Sec. 6654(a),
(d)(1)(B). Respondent’s burden of production has been net, and
petitioner has not asserted, and the record does not suggest,
that any exception to this addition to tax is applicable. See

G osshandler v. Comm ssioner, 75 T.C. 1, 20-21 (1980).

Respondent’ s counsel requested at trial that a penalty under
section 6673 be inposed. The Court can only specul ate that,
faced with a substantial tax liability in 2003 because of high
earnings and a large I RA distribution, petitioner began a course
of nonconpliance and tax defiance. He did not seek conpetent tax
advi ce but adopted the tactics of others who publish or print
materials fromthe Internet, perpetuate specious |egal argunents
suggested by those materials but unrelated to the facts of the
cases, and then plead for special treatnent because of their pro
se status. Although we are not now i nposing that penalty,
petitioner is cautioned that a penalty in an anmbunt not in excess
of $25,000 nay be awarded against himin the future if he
institutes or maintains proceedings in this Court primarily for
del ay, takes positions that are frivol ous or groundl ess, or
unreasonably fails to pursue available adm nistrative renedies.
See sec. 6673(a)(1).

By petitioner’s reference to the Fifth Anendnent privil ege
agai nst self-incrimnation, we infer that he is al so aware of

substantial civil and crimnal penalties that nmay be inposed for
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nonconpliance with his tax obligations. See secs. 6651(f)
(fraudulent failure to file penalty), 6663 (fraud penalty), 7201
(felony tax evasion), 7203 (m sdeneanor willful failure to file).
He and others simlarly situated should keep these possibilities
in mnd when they engage in the m sguided prograns reflected in
the record here.

For the foregoing reasons,

Deci sion will be entered

for respondent.




