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MVEMORANDUM OPI NI ON

VELLS, Judge: The instant matter is before the Court on
petitioner’s nmotion for litigation fees and costs pursuant to
section 7430 and Rule 231. The issues to be decided are whet her
respondent’s position in the court proceeding was substantially

justified and whether the litigation costs petitioner clains are
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reasonable. Unless otherw se indicated, all section references
are to the Internal Revenue Code, and all Rule references are to
the Tax Court Rules of Practice and Procedure.

Backgr ound

The parties have not requested a hearing on the instant
notion. Consequently, we base our decision on the parties’
subm ssions and the record. The underlying facts of this case

are set forth in detail in Coburn v. Commi ssioner, T.C Mno.

2005-283 (Coburn 1), and we incorporate by reference the portions
of Coburn I that are relevant to our disposition of the instant
nmotion. The following represents a brief summary of the factual
and procedural background of the instant case.

At the tinme of filing the petition, petitioner resided in
d astonbury, Connecticut. During 1996, petitioner received stock
of PhyMatrix Corp. (PhyMatrix) and CareMatrix Corp. (CareMatrix)
with an aggregate val ue of $1,675,000, and petitioner incurred a
related income tax liability of $621,980. On April 15, 1997,
CareMatrix lent petitioner $621,980, and petitioner pledged
57,248 shares of PhyMatrix common stock (the collateral) as
security on the loan.! To conplete the |loan transaction,
petitioner executed a prom ssory note (the prom ssory note), a

stock pl edge agreenent (the stock pledge agreenent), and a stock

Petitioner concedes that the purpose of the loan was to
provide himw th the noney necessary to pay the aforenentioned
inconme tax liability.
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transfer power (the stock transfer power). The prom ssory note,
stock pl edge agreenent, and stock transfer power are collectively
referred to as the | oan docunents.

The prom ssory note becane due and payable on April 15,
2000. CareMatrix subsequently demanded paynent, but petitioner
refused to pay on grounds that the prom ssory note was
nonrecourse and that CareMatrix held the collateral. CareMatrix
made no further collection efforts.

Respondent determ ned that petitioner’s default on the
prom ssory note resulted in cancellation of indebtedness incone
of $750,000 in 2000 and that petitioner was liable for an incone
tax deficiency of $277,951 and a section 6662 accuracy-rel ated
penal ty of $55,590.20 for that year. Petitioner tinely
petitioned this Court for a redetermnation. The parties
submtted the case fully stipulated, without trial, pursuant to
Rule 122. In Coburn I, we held that petitioner did not realize
di scharge of indebtedness inconme in 2000 and that petitioner is
not liable for a section 6662 accuracy-related penalty. On
January 17, 2006, petitioner filed the instant notion for award
of litigation costs of $94, 860. 81.

Di scussi on

Section 7430(a) provides that a taxpayer may recover
litigation costs incurred in a court proceedi ng brought agai nst

the United States in connection with the determ nation of a tax
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or penalty. Litigation costs may be awarded pursuant to section
7430 if (1) the taxpayer has exhausted adm nistrative renedies,
(2) the taxpayer has not unreasonably protracted the court
proceedi ngs, (3) the taxpayer is the prevailing party, and (4)
the clained litigation costs are reasonable. Sec. 7430(a),
(b)(1), (3), (c)(4). Respondent concedes that petitioner
exhausted all adm nistrative renedies and did not unreasonably
protract the court proceedings. W mnust deci de whet her
petitioner is the prevailing party and whet her the anount of
petitioner’s clainmed litigation costs is reasonabl e.

Prevailing Party

To qualify as the prevailing party pursuant to section
7430(c)(4) (A), the taxpayer nust substantially prevail with
respect to either the anmount in controversy or the nost
significant issue or set of issues presented, and the taxpayer
nmust satisfy the net worth requirenent of section
7430(c)(4) (A (ii).? Respondent concedes that petitioner
substantially prevailed wth respect to the anobunt in controversy
and the nost significant issue presented and that petitioner

satisfies the net worth requirenent.

2Sec. 7430(c)(4)(A(ii), as relevant here, effectively
limts the award of litigation costs to individuals wth a net
worth of $2 million or less. Stieha v. Comm ssioner, 89 T.C
784, 789-790 (1987).
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Not wi t hst andi ng a taxpayer’s satisfaction of the prevailing
party requirenents of section 7430(c)(4)(A), section
7430(c)(4)(B)(i) provides that a taxpayer is not treated as the
prevailing party if the United States establishes that its
position in the court proceeding was substantially justified.
Accordi ngly, the Comm ssioner has the burden of proof on the
i ssue of whether the Comm ssioner’s position was substantially
justified. To be considered substantially justified, the
Commi ssioner’s position nmust be justified to a degree that could
sati sfy a reasonabl e person and nust have a reasonable basis in

both | aw and fact. Corkrey v. Comm ssioner, 115 T.C. 366, 373

(2000). In deciding whether the Comm ssioner acted reasonably,
we consider both the basis for the Conm ssioner’s | egal position
and the manner in which the position was maintained. [|d. at 373.
The nere fact that the Conm ssioner | oses a case does not
establish that the Conmm ssioner’s position was unreasonabl e, but

the I oss of the case may be considered as a factor. Maggie Mnt

Co. v. Conm ssioner, 108 T.C 430, 443 (1997).

CGenerally, the Comm ssioner’s position in a court proceedi ng
is established in the Comm ssioner’s answer to the petition. See

Huf f man v. Conm ssioner, 978 F.2d 1139, 1148 (9th Cr. 1992),

affg. in part, revg. in part and remanding T.C. Meno. 1991-144;

Maggie Mognt. Co. v. Commi Ssioner, supra at 442. In the instant

case, the petition in relevant part states that the
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“determ nation of the inconme tax and penalty set forth in the
notice of deficiency is based upon an erroneous determ nation
that the debt was forgiven by * * * [CareMatrix] during 2000."3
Respondent’ s answer to the petition responded as foll ows:
“Deni es; alleges that the respondent determ ned a deficiency and
a penalty in inconme tax.” W understand respondent’s position in
the answer to be that petitioner realized discharge of
i ndebt edness i ncone from forgiveness of indebtedness of $750, 000
in 2000 and that petitioner is liable for an incone tax
deficiency of $277,951 and a section 6662 accuracy-rel ated
penal ty of $55, 590. 20.*

We now turn to our analysis of whether respondent has proved
that respondent’s | egal position was substantially justified. W
base our analysis on the facts and | egal precedents which forned

the basis of that position. See Maggie Mint. Co. V.

Comm ssi oner, supra at 443. Relying on Cozzi v. Conm ssioner, 88

T.C 435, 445 (1987), respondent contends in the instant notion
that a debt is viewed as having been discharged the nonent that

it becones clear that the debt will never have to be paid and

3The notice of deficiency s explanation of adjustnents in
rel evant part states: “It is determ ned that $750,000.00 from
t he di scharge of indebtedness (commonly referred to as COD
incone) by CareMatrix is includible in inconme. Accordingly,
taxabl e income is increased $750,000.00 for the tax year ended
Decenber 31, 2000.”

“We note that the parties do not dispute that the loan from
CareMatri x constitutes bona fide indebtedness.
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that the nmonent is determ ned by applying a facts and
ci rcunst ances analysis. On the basis of the follow ng facts,
respondent contends that a reasonabl e person could concl ude that
no expectation of repaynent remained after petitioner’s refusal
to pay in 2000, and, consequently, that respondent’s position was
substantially justified: (1) A “unique relationship” existed
bet ween petitioner and CareMatrix as denonstrated by the loan to
cover petitioner’s incone tax liability; (2) the terns of the
| oan docunents on their face provide for a recourse liability;
(3) petitioner had nade no paynent as of April 15, 2000; (4)
petitioner abandoned the collateral in 2000; (5) CareMatrix took
no action to collect the liability in 2000, either by selling the
collateral or by commrenci ng an action agai nst petitioner,® and
(6) nearly 4 years passed fromthe date on which the prom ssory
note becane due and payable until the date on which respondent

i ssued the notice of determ nation.

SSpecifically, respondent’s response to the instant notion
states that respondent’s position was substantially justified on
the basis of, inter alia, the follow ng facts:

f. The note becanme due in 2000, [petitioner] did
not performon the note, and [CareMatrix] did not take
advant age of any of the aforenentioned recourse
provisions available to it.

g. Upon petitioner’s default, [CareMatrix] did not
forecl ose or otherwi se take legal title in the
col | at er al
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We agree with respondent that a debt is discharged when it

beconmes clear that the debt wll never have to be paid and that a

facts and circunstances analysis is applied to determ ne the

timng of the discharge. Cozzi v. Conmm Ssioner, supra at 445.

We do not agree, however, that respondent’s |egal position was
reasonabl e on the basis of the facts and | egal precedents which
formed the basis of that position.

We note, however, that respondent’s position in the instant
proceedi ngs was not based on the absence of collection activities
by CareMatrix after 2000, the year in issue.® The test for
determning the tinme of discharge requires a practical assessnent
of the facts and circunstances relating to the |ikelihood of
repaynment. 1d. Facts and circunstances after 2000 were
unavai l abl e for assessing the |likelihood of repaynent during
2000. Accordingly, in deciding whether respondent’s position was
substantially justified, we do not consider any acts or om ssions
of CareMatrix after 2000, the year of the alleged discharge. See

Maggie Mognt. Co. v. Commi ssioner, supra at 443.

Moreover, while respondent’s position at trial, as stated in

respondent’s trial nmenmorandum was that the liability was

6Specifically, respondent contends that the “passage of
nearly four years between the note’s maturity and the issuance of
the notice of deficiency, allowed the reasonabl e concl usion that,
at the time respondent filed his answer to the petition, there
was no ‘likelihood of paynent’”. Below, we separately address
t he absence of collection activities during 2000, the year in
i ssue.
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nonr ecourse, respondent’s position in the answer was not based on
the fact now alleged in respondent’s response to the instant
nmotion that the | oan docunents on their face provide for a
recourse liability. Respondent’s answer did not address the
i ssue of whether the liability was recourse or nonrecourse. Even
t hough respondent’s trial nenorandumtook the position that the
liability was nonrecourse, respondent’s opening brief contended
that the Federal incone tax result in the instant case does not
depend on whether the loan is recourse or nonrecourse.’” Cdearly,
as we noted in Coburn I, respondent has not been of one m nd
concerning the facts of the instant case. In deciding whether
respondent’ s position was substantially justified, we wll not
consider the fact now all eged in respondent’s response to the
instant notion, that the | oan docunents on their face provided
for a recourse liability. See id.

Wth respect to the “unique relationship” of petitioner and
CareMatri x now al |l eged by respondent, we understand respondent to
contend that CareMatrix discharged the liability on account of
either mutual interests wth petitioner or synpathy for him W
recogni ze that the facts denonstrate the exi stence of an

interrel ationship anong petitioner, CareMatrix, and PhyMatri x:

Al t hough respondent contended that the Federal inconme tax
result in the instant case does not depend on whet her the
liability is recourse or nonrecourse, respondent’s opening brief
di sputed petitioner’s contention that the liability was
nonr ecour se.
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During 1996, petitioner received stock of CareMatrix and
PhyMatri x valued in the aggregate at $1, 675, 000; Abraham D.
Gosman served as chief executive officer and chairman of the
board of CareMatrix at all relevant tines and appears to have
si mul taneously served as chi ef executive officer and chairnman of
t he board of PhyMatrix;® CareMatri x advanced a |oan to petitioner
for the purpose of covering petitioner’s incone tax liability
incurred in relation to petitioner’s receipt of the CareMatri x
and PhyMatrix stock; and the loan from CareMatri x was secured
solely by petitioner’s PhyMatrix stock. However, despite the
evidence of that interrelationship, respondent conceded that the
| oan constituted bona fide indebtedness and offered no evidence
to the contrary. Respondent chose to submit the instant case
fully stipulated without trial rather than placing the issue of
the bona fides of the CareMatrix | oan before the Court and
questioning the intent of petitioner and CareMatrix at trial.
G ven respondent’s concessi on, and absent the raising of the
i ssue of the bona fides of the loan, we will not consider the
facts relating to the interrel ationship anong petitioner,

CareMatri x, and PhyMatrix for the purpose of the instant notion.

8Abraham D. Gosnman appears to have signed the stock
certificate for the collateral as chairman, president, and chief
executive officer of PhyMatrix. The stock certificate was dated
May 19, 1997. The record contains no further evidence with
respect to the relationship of Abraham D. Gosnman and PhyMatri x.
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As we held in Coburn I, regardless of whether the liability
in the instant case i s nonrecourse or recourse, petitioner’s
default on the |oan and abandonment of the collateral in 2000 did
not result in petitioner’s realizing discharge of indebtedness
income in 2000. In Coburn I, we held that, if the |oan were
nonrecourse, any incone realized upon petitioner’s |oan default
and abandonnment of collateral in satisfaction of the liability
woul d constitute gain on the sale or other disposition of the
col l ateral pursuant to section 1001(a) rather than discharge of

i ndebt edness i ncome. See L&C Springs Associates v. Conmi ssioner,

188 F.3d 866, 868 (7th Cir. 1999), affg. T.C. Meno. 1997-469;

sec. 1.1001-2(a)(1), Incone Tax Regs. W also held,
alternatively, that, if the |oan were recourse, petitioner’s |oan
default and abandonnent of collateral, alone, would not discharge
the underlying liability because the collateral would not
represent the only source of repaynent of the |oan. See Lockwood

v. Comm ssioner, 94 T.C 252, 260 (1990).

Moreover, in Coburn I, we held that, regardl ess of whether
the liability is nonrecourse or recourse, the absence of action
by CareMatrix to collect the liability in the year of default did
not result in petitioner’s realizing discharge of indebtedness
incone in 2000. Wth respect to nonrecourse indebtedness, the
ltability was satisfied upon petitioner’s abandonnent of the

collateral to CareMatrix. See L&C Springs Associ ates V.
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Conmi ssi oner, supra at 868; Carlins v. Commi ssioner, T.C Mno.

1988-79. Consequently, no collection activity was necessary.
Wth respect to recourse indebtedness, CareMatrix coul d take
action to collect the liability in a subsequent year. Upon a
default by petitioner, the stock pledge agreenent provided that
CareMatrix could sell the collateral and apply the proceeds
toward the paynent of the |oan, and the | oan docunents did not
precl ude the commencenent of an action by CareMatrix to recover
directly frompetitioner. However, neither the |oan docunents
nor Massachusetts |l aw required that such a collection action be
comenced during the year of default. On the contrary, the
prom ssory note expressly provided that a delay by CareMatrix did
not constitute a waiver of its rights:

[ CareMatri x] shall not, by any act, delay, om ssion or

ot herwi se be deened to waive any of its rights or

remedi es hereunder unless such waiver be in witing and

signed by * * * [CareMatrix], and then only to the

extent expressly set forth therein.
Respondent made no contention and offered no evidence that
CareMatrix affirmatively waived its right to paynent from
petitioner. Additionally, the period of limtations for
CareMatrix to comence an action to enforce petitioner’s

repaynment did not expire until April 15, 2006.° See Mass. Gen.
Laws ch. 106, sec. 3-118 (1998 & Supp. 2005). Consequently, if

State statutes of limtation are of evidentiary value as to
the timng of the realization of incone. Policy Holders Agency,
Inc. v. Conmm ssioner, 41 T.C 44, 49 (1963).
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the | oan were recourse, the absence of any action by CareMatri x
during 2000 to collect the liability would in no way preclude
CareMatri x from conmenci ng such a collection action after 2000.
Because CareMatrix had not forfeited its right to paynent as of
the cl ose of 2000, an expectation of repaynent renained.
In addition to the aforenentioned facts, respondent relied

on the precedent of Cozzi v. Conm ssioner, 88 T.C. 435 (1987).

In Cozzi v. Conm ssioner, supra at 437, a limted partnership,
Hap Production Co. (debtor), was forned to provide services
related to the production of notion picture filns, and the

t axpayers invested in the debtor as limted partners. |n 1975,
t he debtor received a nonrecourse | oan from Sargon Etablissenent
(lender). 1d. at 438. The debtor agreed to repay principal and
i nterest under a repaynent schedule ending in 1980. 1d. As
security for the nonrecourse |loan, the lender retained a first
position lien in all proceeds generated under a notion picture
producti on agreenent between the debtor and Map Filns, Ltd. (the

production agreenent).! 1d. The production agreenent

l'n Cozzi v. Conmi ssioner, 88 T.C. 435, 447 (1987), we
stated, “The record makes clear that Hap was a tax shelter which
generated significant tax benefits”.

“pyrsuant to the production agreenent, the debtor agreed to
performcertain services related to the production of a notion
picture in return for the paynent of $1, 160,000 and certain costs
incurred by the debtor. Cozzi v. Comm ssioner, supra at 437.
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represented the | ender’s sole security on the |oan. See id. at
439.

The debtor nade no paynent and engaged in no conmuni cation
with the lender with respect to the |oan during 1977, 1978, 1979,
1980, and 1981. 1d. at 439-440. The Commi ssioner contended that
t he production agreenent becanme worthl ess and was abandoned by
t he debtor in 1980, that the debtor was released fromthe debt in
1980, and that the debtor realized income as a result of that
release. |d. at 446. The taxpayers conceded that an abandonnent
of the production agreenent would result in ordinary inconme but
contended that the production agreenent did not |ose its val ue
and that the debtor did not abandon the production agreenent in
1980. 1d. Applying a facts and circunstances analysis, we held
t hat the production agreenment had become worthless as of 1980,
that the debtor had no intention of enforcing its rights under
t he production agreenent, and that the |l ender had no intention of
enforcing its rights against the debtor under the | oan agreenent.
Id. at 446-447. W further held that the failure of the debtor
to make the schedul ed final paynent to the I ender in 1980
constituted an “identifiable event” evidencing the debtor’s
abandonment of the worthl ess production agreenent. 1d. at 447.
We concl uded that the abandonnment by the debtor denonstrated
that the discharge occurred in 1980 as asserted by the

Conmi ssi oner. | d. at 445-448.
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In the instant case, respondent confused both the facts and
t he hol ding of Cozzi. Respondent’s trial nmenorandum stated as
fol |l ows:

. R C. 8§ 61(a)(12) provides that gross incone
i ncl udes i ncone fromdi scharge of indebtedness. OOn
April 15, 2000, when petitioner’s liability for a | oan
fromCareMatrix for $621,980 plus interest of $128, 080
(total of $750,000,) becane due, petitioner defaulted.
Petitioner had executed a non-recourse pron ssory note,
and the only collateral for the |loan involved
petitioner’s 57,248 shares of common stock of
PhyMatrix. CareMatrix opted not to take those shares
of stock pursuant to the default.

In Cozzi v. Conm ssioner, 88 T.C. 435 (1987), the
| ender abandoned the loan’s security due to its nom nal
value. The Court determ ned that there was incone from
di scharge of indebtedness inconme in that situation

stating: “The nonent it becomes clear that a debt wl|
never have to be paid, such debt nmust be viewed as
havi ng been di scharged.” 1d. at 445.

Thus, petitioner received $750,000 in income from

di scharge of indebtedness for the year 2000 pursuant to

section 61(a)(12).
Respondent’s trial menorandum t herefore suggests that Cozzi,
stands for the proposition that a debtor realizes discharge of
i ndebt edness i nconme upon the |l ender’s abandonnent of coll ateral
securing a nonrecourse | oan. Respondent’s opening brief also
cites Cozzi, for the proposition that a | ender’s abandonnment of
coll ateral securing a nonrecourse |oan results in discharge of
i ndebt edness inconme to the borrower, and the opening brief argues
at length that CareMatrix abandoned the coll ateral in 2000.

Respondent’s reply brief summari zes respondent’s position as

follows: “In sum * * * [CareMatrix] ignored all of its rights
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and renedi es under the Note and abandoned the collateral in 2000.
Such abandonnment was the ‘identifiable event’ that made it clear
[ petitioner] would not have to repay his obligation to
* * * [CareMatrix]. As aresult, * * * [petitioner] realized
di scharge of indebtedness income of $750,000 in 2000."

In Cozzi v. Conmi ssioner, supra at 445-447, however, we held

t hat the abandonnment of the collateral by the debtor--not the

| ender - -evi denced the nonent of discharge. The | ender could not
have abandoned the coll ateral because the | ender never exercised
control over the production agreenent. 1d. at 440 (“During

* * * [the years 1977, 1978, 1979, 1980, and 1981], * * * [the
debtor] did not take any action to cause the collateral securing
the debt to * * * [the |ender] to be conveyed to * * * [the
lender].”). Even if the | ender exercised control over the
col |l ateral upon the debtor’s abandonnent in 1980, a borrower’s
abandonnment of the sole collateral securing a nonrecourse | oan
termnates the debt, and the inconme tax consequences to the
borrower are determined at the tinme of the termination.?! See

L&C Springs Associates v. Conmni ssioner, 188 F.3d at 868; Carlins

v. Comm ssioner, T.C Meno. 1988-79. Consequently, any

2\ note that the actions of the | ender with respect to the
|l oan mght, as in Cozzi v. Conm ssioner, 88 T.C at 446-447,
evi dence the debtor’s abandonnment of the collateral by
denonstrating the collateral’s worthl essness.
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subsequent abandonnment of the collateral by the | ender would have
no Federal incone tax consequences for the debtor.

Moreover, as we noted in Coburn I, Cozzi v. Commi ssioner, 88

T.C. 435 (1987), is of |limted precedential value under the facts
of the instant case. The parties in Cozzi did not dispute
whet her the abandonnment of collateral results in gain on the sale
or other disposition of property or in discharge of indebtedness
i ncone, and, consequently, the Court did not address the issue.
On the basis of the foregoing, we conclude that respondent’s
position did not have a reasonable basis in either |aw or fact.
Addi tionally, respondent failed to maintain that position with
consi stency and accuracy throughout the instant proceedi ngs.
Accordingly, we hold that, for purposes of section
7430(c)(4)(B) (i), respondent has failed to establish that
respondent’s position was substantially justified. W now turn
to our analysis of whether the anount of litigation costs
petitioner seeks is reasonabl e.

Reasonabl e Litigation Costs

“Reasonable litigation costs” include reasonable court costs
and reasonable fees paid or incurred for the services of
attorneys in connection with the court proceeding. Sec.
7430(c)(1)(A), (B)(iii). Pursuant to section 7430(c)(1), the
anopunt of attorney’'s fees that nmay be awarded is limted to a

statutorily prescribed anount, as adjusted for inflation. For
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pur poses of the instant notion, the inflation-adjusted statutory
rate is $150 per hour. See Rev. Proc. 2003-85, sec. 3.33, 2003-2
C.B. 1184, 1190; Rev. Proc. 2004-71, sec. 3.35, 2004-2 C B. 970,
976. Attorney’ s fees, however, may be awarded at a higher rate
if justified by a special factor such as the [imted availability
of qualified attorneys, the difficulty of the issues presented in
the case, or the local availability of tax expertise. Sec.
7430(c)(1)(B)(iii). Petitioner bears the burden of proving that
clainmed litigation costs are reasonable for purposes of section
7430(c)(1). See Rule 232(e).

Petitioner seeks to recover the followi ng attorney’s fees: !

Attorney Hour s Rat e Amount Billed
Mark S. Gregory 36.7 $496. 39 $18, 217. 50
Ri chard Si egal 92.2 439. 91 40, 560. 00
D. W Kni ght - Brown 66. 0 381. 43 25,174.50
Jeffrey A Letalien 6.1 220. 00 1, 342.00
Kel l ey Gali ca-Peck 7.3 395. 00 2,883. 50

Tot al 208. 3 88, 177. 50

Respondent contends that any award of attorney’ s fees should be

limted to the statutory rate of $150 per hour on grounds that no
special factor justifies a higher rate. Petitioner contends that
the aforenmentioned rates are justified because (1) the attorney’s

fees are based on the standard hourly rates charged by

BRenmi ning fees that petitioner seeks to recover in the
instant notion do not constitute attorney’ s fees for purposes of
sec. 7430(c)(1)(B)(iii) and are, therefore, treated as court
costs. Respondent’s objection to the court costs petitioner
seeks are addressed bel ow.



- 19 -
petitioner’s attorneys; (2) the hourly rates charged by
petitioner’s attorneys are consistent with the hourly rates
prevailing in the community for the type of work involved, as
denonstrated by the affidavits of Connecticut tax attorneys
Samuel M Hurwtz and Mark G Sklarz; (3) petitioner’s attorneys
possessed expertise in both tax |law and rel evant Massachusetts
comercial law, (4) the representation of petitioner was nmade
nmore difficult by respondent’s changing | egal theory during the
court proceeding; (5) the effectiveness of petitioner’s
representation is denonstrated by the Court’s holding in

Coburn I; and (6) respondent rejected nunerous offers from
petitioner to settle the matter.

We concl ude that petitioner has not established that there
was a limted availability of qualified attorneys for the instant
proceedi ngs, that there was a limted availability of tax
expertise, or that the issues presented in Coburn | were of
sufficient difficulty to qualify as a special factor under
section 7430(c)(1)(B)(iti). Accordingly, we limt the award of
the aforenentioned attorney’'s fees to the statutory rate of $150
per hour.

Finally, we turn to our analysis of whether the anount of
costs petitioner seeks is reasonable. Those clained costs
include (1) fees of $608.50 for the services of paral egals,

clerks, and | aw clerks and (2) disbursenments of $6,074. 81.



- 20 -

Respondent di sputes the award of costs for certain
di sbursenents that respondent contends petitioner did not
adequately describe. Rule 231 provides that a party claimng
l[itigation costs for which the parties have not reached an
agreenent nust file a witten notion that includes a statenent of
the specific litigation costs clainmed and a supporting affidavit
setting forth the nature and anount of each item Rule
231(a)(2), (b), (d). Petitioner tinely filed a notion with this
Court in conpliance with Rule 231. Wth the notion, petitioner
filed the supporting affidavit of his attorney Ri chard A Si egal
and a detailed billing record (the billing record) identifying
each “out-of - pocket disbursenment” billed to petitioner with
respect to the instant proceedings.! The billing record
chronologically sets forth the date and anobunt of each
di sbursenent and identifies each disbursement with a nuneric
code. The billing record separately descri bes each nuneric code.
For instance, the billing record sets forth a di sbursenent of
$461. 66 on February 8, 2005, and identifies the disbursenment with
the nuneric code “00256”. Separately, the billing record

descri bes the nuneric code “00256” as “Lexis Research”.®® On the

“petitioner also filed an additional affidavit in
conpliance wwth Rule 232(d).

15As not ed above, respondent generally contends that
petitioner’s descriptions of the clainmed costs were inadequate.
Wth respect to this exanple, respondent contended that
(continued. . .)
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basis of the foregoing, we conclude that the billing record
sufficiently describes the nature and anount of each item of
costs petitioner clainms. Respondent nmakes no further objections.
Consequently, we hold that the litigation costs petitioner clains
are reasonabl e. *°

In conclusion, we hold that petitioner is entitled to an
award of reasonable litigation costs of $37,928.31, including
attorney’s fees of $31, 245 and costs of $6, 683. 31.

To reflect the foregoing,

An appropriate order will be

i ssued.

15, .. conti nued)
petitioner provided no description. As explained above, however,
t he description of those charges is evident upon a careful review
of the billing record.

®Respondent’ s response to petitioner’s notion for an award
of litigation costs states: “Unless already stated above,
respondent has no additional disagreement with other allegations
in the notion.”



