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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme that the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned a deficiency in and additions to
petitioner's Federal incone tax for taxable year 2000 as foll ows:

Additions to Tax!
Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654(a)

2000  $16, 583 $1, 416 $629 $277

Figures are rounded to the nearest dollar.

After concessions,! the issues for decision are whether
petitioner is: (1) Required to report wages he received; (2)
required to report ganbling winnings he received; (3) required to
report interest he received; (4) required to report self-
enpl oynent inconme he received; (5) entitled to deduct certain
trade or business expenses on Schedule C, Profit or Loss From
Busi ness; and (6) liable for self-enploynent tax pursuant to
section 1401.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
in this case was filed, petitioner resided in Philadel phia,

Pennsyl vani a.

!Respondent concedes that petitioner is not liable for the
addition to tax for failure to pay tax under sec. 6651(a)(2).
Petitioner concedes that any deficiency redeterm ned by the Court
is subject to the addition to tax under sec. 6651(a)(1l) for
failure to file a tax return tinely and the addition to tax
under sec. 6654(a) for failure to pay estinmated taxes.
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Petitioner, a Philadel phia police officer, failed to file
tinmely a Federal incone tax return for taxable year 2000.
Respondent determ ned petitioner's incone on the basis of
information returns submtted to respondent by third party
payors. Respondent also determned that petitioner is |liable for
t he above-listed additions to tax.

On March 19, 2004, after respondent issued petitioner a
statutory notice of deficiency, petitioner submtted a tax return
for 2000 (March return). Respondent has not processed the March
return, and no tax has been assessed as a result of petitioner's
subm ssion of the March return.

After the petition was filed, respondent filed an answer
conceding that petitioner is not liable for an addition to tax
under section 6651(a)(2) and asserting an increase in the
addition to tax under section 6651(a)(1) of $157.35.

At trial, petitioner submtted an additional tax return he

referred to as an "anmended return” for taxable year 2000.

A. Petitioner's I ncone for the 2000 Taxabl e Year
1. Wages

I n 2000, petitioner received wages of $6,275 from Soci ety
H 1l Towers. He also received wages of $66,935 fromthe City of
Phi | adel phia. Federal income tax of $10,289 was wi thheld from

petitioner's wages.



2. Ganbl i ng W nni ngs

During 2000, respondent received from Showboat Casino three
Forms W2-G, Statenment for Recipients of Certain Ganbling
W nnings. Two of the Forms W2-G were dated May 22, 2000, and
reported that petitioner had won a total of $3,100. The third
Form W2- G dat ed August 9, 2000, reported that petitioner had an
addi tional $1,500 of ganbling w nnings.

On his March return, petitioner reported $18, 100 of ganbling
W nni ngs and an equi val ent anount of ganbling | osses.
Petitioner's "anended return" reflected the wi nnings as $1, 500.
Petitioner did not maintain a diary or any other contenporaneous
record reflecting either his ganbling w nnings or |osses during
the 2000 taxabl e year.

3. | nterest | ncone

Petitioner received taxable interest income of $298 during
the 2000 taxabl e year.

B. Petitioner's Deductions for the 2000 Taxabl e Year

1. | tem zed Deducti ons

The parties agree that petitioner is entitled to the

follow ng item zed deducti ons:

Expense Anpbunt
State and | ocal incone taxes $5, 871
Real estate taxes 1, 743
Home nortgage interest 4,903
Gfts to charity 1,140

Tot al 13, 657



2. Schedules C

Petitioner attached Schedules Cto the March return and to
the "amended return” he submtted to respondent. The activities
reported therein included security brokerage services and the
operation of a newsstand.

a. Security Brokerage Services

Respondent received a Form 1099, M scell aneous | ncone, from
RBA Associ ates, Inc., reporting that petitioner received
nonenpl oyee conpensation of $1,024 in 2000. On the March return,
petitioner attached a Schedule C for the principal business of
"Retail Stand" reporting income of $1,024, costs of goods sold of
$1, 024, and expenses of $2,900. Attached to his "anmended return”
is a Schedule C-EZ, Net Profit From Business, for the principal
busi ness of "Security" reflecting gross receipts of $1,024 and
total expenses of $1, 024.

Petitioner does not have any records pertaining to this
transaction other than the Form 1099. He did not report any
sel f-enploynent tax liability on the March return he submtted to
respondent or on the "anmended return” he submtted at trial.

b. Newsstand

In 2000, petitioner attenpted to open a newsstand in South

Phi | adel phia. Petitioner does not have any records pertaining to

hi s expenses for the newsstand.
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Petitioner never comrenced operation of the newsstand. On
his "amended return", petitioner reported a net |oss of $11, 900
for the business.

Di scussi on

A. Burden of Proof

The Comm ssioner's determ nations are presuned correct, and
general ly, taxpayers bear the burden of proving otherw se. Welch

v. Helvering, 290 U S 111, 115 (1933). Moreover, deductions are

a matter of |egislative grace, and taxpayers bear the burden of
proving that they are entitled to any deduction claimed. New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934); Wlch v.

Hel veri ng, supra at 115. This includes the burden of

substantiation. Hradesky v. Conm ssioner, 65 T.C. 87, 90 (1975),

affd. per curiam540 F.2d 821 (5th G r. 1976).

The burden of proof nmay shift to the Comm ssioner under
section 7491(a). Because petitioner failed to conply with the
requi renents of section 7491(a)(2), however, section 7491 is
i nappl i cabl e.

B. Petitioner's | ncone

Pursuant to section 61(a), gross inconme includes "all inconme
from what ever source derived"” unless excludable by a specific
provision of the Internal Revenue Code. Petitioner does not
di spute that during 2000, he received wages of $73,210, ganbling

wi nni ngs of $4,600, interest incone of $298, and nonenpl oyee
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conpensation of $1,024.2 Petitioner did not present any argunent
that these anmobunts are not includable in income. The Court
t herefore concludes that petitioner is required to include these
anounts in incone.
Wi |l e petitioner does not dispute that his ganbling w nnings
shoul d be included in his incone, he does assert that his
ganbl ing w nnings should be offset by his ganbling | osses.
Section 165(d) allows taxpayers to deduct |osses from wagering
transactions to the extent of the gains from such transactions.
In order to establish entitlenent to a deduction for
wagering losses in this Court, the taxpayer mnmust prove the | osses

sustained during the taxable year. Mck v. Conm ssioner, 429

F.2d 182 (6th G r. 1970), affg. T.C Menp. 1969-26; Stein v.
Comm ssioner, 322 F.2d 78 (5th Cr. 1963), affg. T.C Meno.

1962-19. The taxpayer nust al so prove that the anmount of
wagering | osses clainmed as a deduction does not exceed the anobunt
of the taxpayer's gains fromwagering transactions. Sec. 165(d).
Implicitly, this requires the taxpayer to prove both the anount

of | osses and the anmpbunt of w nnings. Schooler v. Conm ssioner,

68 T.C. 867, 869 (1977); Donovan v. Conmm ssioner, T.C Meno.

2Pursuant to sec. 6211(b)(1), petitioner's withheld tax on
wages of $10,289 is not taken into consideration in determ ning
the deficiency. It is, however, applied in calculating the
anount required to be paid. Sec. 31(a)(1l). The addition to tax
under sec. 6651(a) is calculated on the net anobunt of tax due.
Sec. 6651(b)(1).
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1965- 247, affd. per curiam 359 F.2d 64 (1st Cir. 1966).

O herwi se, there would be no way of know ng whet her the sum of
the | osses deducted on the return is greater or |ess than the

t axpayer's wi nnings. Schooler v. Conm ssioner, supra at 869.

Petitioner did not maintain a diary or any other
cont enpor aneous record reflecting either his winnings or his
| osses fromganbling during the 2000 taxable year. The only
evi dence presented at trial was petitioner's testinony, on which
we decline to rely.

Al t hough the Court acknow edges that petitioner nost |ikely
had sone ganbling | osses during the year, we are unable to
determne (either with specificity or by estimation) the anpunt
of those | osses on the basis of the record at hand. Petitioner
has not net his burden of proof on this issue. See Mayer v.
Comm ssioner, T.C Meno. 2000-295, affd. 29 Fed. Appx. 706 (2d

Cr. 2002); Zielonka v. Comm ssioner, T.C Menp. 1997-81; see

al so Finesod v. Commi ssioner, T.C. Mno. 1994-66.

C. Petitioner's Busi ness Losses

The Schedule C attached to petitioner's "anmended return”
reported trade or business expenses that resulted in a | oss of
$11,900 for his newsstand business. Petitioner clained
entitlement to this business loss for the first tinme shortly
before trial and argued the issue at trial. Respondent

gquestioned petitioner regarding substantiation of the expenses.
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The Court deens the issue raised and tried by consent of the
parties under Rule 41(b)(1) and properly before the Court. See

Christensen v. Conmi ssioner, T.C. Menp. 1996-254, affd. w thout

publ i shed opinion 142 F.3d 442 (9th Gr. 1998).

Section 162(a) allows a taxpayer deductions for ordinary and
necessary busi ness expenses paid during the taxable year in
carrying on a trade or business. GCenerally, a taxpayer nust
establish that deductions clainmed pursuant to section 162 are for
ordi nary and necessary busi ness expenses and nust nmaintain
records sufficient to substantiate the anounts of the deductions
clainmed. Sec. 6001; sec. 1.6001-1(a), Incone Tax Regs. Under
section 6001, a taxpayer bears the sole responsibility for
mai nt ai ni ng hi s busi ness records.

Petitioner says he purchased an existing newsstand but does
not have any records to show how nmuch he paid for it. He
testified that the newsstand was burglarized tw ce before he was
able to comence operations. Petitioner filed burglary reports
with the police and gave themestinmates as to the value of the
itens taken, including the strongbox containing all of his
receipts.

I f a clained business expense is deductible, but the
taxpayer is unable to substantiate it, the Court is permtted to
make as cl ose an approximation as it can, bearing heavily agai nst

t he taxpayer whose inexactitude is of his or her own naking.
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Cohan v. Comm ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930). The

estimate, however, nust have a reasonabl e evidentiary basis.

Vani cek v. Commi ssioner, 85 T.C. 731, 743 (1985). Wthout such a

basi s, such an all owance woul d ambunt to ungui ded | argesse.

Wllianms v. United States, 245 F.2d 559, 560 (5th Cr. 1957).

In light of the conplete absence of any docunents or
reasonabl e evi dence substantiating petitioner's clained expenses,
the Court concludes that petitioner is not entitled to deduct any
Schedul e C expenses for 2000.

D. Sel f - Enpl oynent Tax

CGenerally, a sole proprietor who derives incone froma trade
or business is considered to have received sel f-enpl oynent
i ncone. Secs. 1.1401-1(c), 1.1402(c)-1, Incone Tax Regs.
Sel f-enpl oyed individuals are also liable for self-enploynent tax
pursuant to section 1401 as part of their Federal incone tax
liability. Secs. 1.1401-1(a), 1.6017-1(a)(1), Incone Tax Regs.
Subj ect to statutory exclusions, the anmount of
sel f-enpl oynent tax an individual owes is based on his "net
earnings fromself-enploynent”. Sec. 1402(a). "Net earnings
fromself-enploynment” include "the gross incone derived by an
i ndi vidual fromany trade or business carried on by such
i ndi vidual, |less the deductions allowed" which are attributable
to the trade or business. 1d.; sec. 1.1402(a)-1(a)(1l), Incone

Tax Regs.
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Petitioner was paid for brokering security services. He
says he served as a mddleman and did not realize any profit from
this one-tinme assignment because all the revenue he received was
paid out to the workers. Petitioner had hoped that this
assi gnnment would result in subsequent security jobs, but such was
not the case. Petitioner, however, does not have any records
docunenting any deducti bl e expenses he may have paid. Therefore,
the Court holds that petitioner is |iable for self-enploynent tax
on the incone he earned providing the security services.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




