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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: The dispute between the parties concerns an
adm ni strative determ nation by respondent’s settlenment officer
to sustain the proposed inposition of a levy to collect
petitioner’s unpaid Federal inconme taxes for 2000. The issue

involved is whether, followng a collection due process hearing
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pursuant to the requirenents of section 6330(c), the settlenent
officer’'s determ nation constituted an abuse of discretion.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code, as anended.

FI NDI NGS OF FACT

At the tine petitioner filed his petition, he resided in
Texas.

Petitioner previously petitioned this Court with respect to

t he underlying deficiency for 2000 in Colvin v. Conmm SSioner,

docket No. 16557-04. A trial in that matter was held on January
10, 2006, and the |ast posttrial brief was submtted on June 6,
2006.

Before the Court issued an opinion, petitioner filed a
petition in bankruptcy dated Septenber 5, 2006, under chapter 7
of the Bankruptcy Code with the U S. Bankruptcy Court for the
District of Arizona. Petitioner |listed the Internal Revenue
Service (IRS) as a creditor holding an unsecured nonpriority
claimwth respect to his liability for unpaid 1999 i ncone taxes
totaling $2,258.53. No liability for Federal incone taxes for
2000 was |isted.

Respondent did not file a proof of claimor otherw se
participate in the bankruptcy proceeding. Neither respondent nor

petitioner notified this Court of petitioner’s bankruptcy filing.
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On January 19, 2007, the bankruptcy court issued a discharge
order. Attached to that order was an “EXPLANATI ON OF BANKRUPTCY
DI SCHARGE I N A CHAPTER 7 CASE”. Listed anong “Debts that are Not
Di scharged” were “Debts for nobst taxes”

The docket sheet in docket No. 16557-04 does not indicate
that any action was taken by the Court between June 6, 2006, and
June 19, 2007. W filed our opinion in docket No. 16557-04 on

June 19, 2007. See Colvin v. Conm ssioner, T.C. Mnop. 2007-157,

affd. 285 Fed. Appx. 157 (5th Gr. 2008). On Septenber 14, 2007,
we entered a decision that petitioner had a $10, 346 tax
deficiency for the year 2000.

On February 4, 2008, respondent assessed petitioner’s 2000
incone tax. On July 7, 2008, respondent mailed petitioner a
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing for his unpaid 2000 inconme tax liability. |In response to
that notice, on August 11, 2008, petitioner filed a Form 12153,
Request for a Collection Due Process or Equival ent Hearing
(section 6330 hearing). On line 7 of Form 12153, which requires
the reason the taxpayer disagrees with the proposed collection
action, petitioner checked the “Qther” box, listed his reason for
chal | enging the proposed | evy as “Bankruptcy”, and noted: “This
debt was discharge [sic] pursuant to a chpt 7 bankruptcy
di scharge dated January 19, 2007”. Petitioner raised no other

reason, such as collection alternatives.
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Respondent forwarded petitioner’s request for a section 6330
hearing to several Appeals Ofices in States which were
consi derabl e distances frompetitioner’s residence. Thereafter,
petitioner and respondent exchanged a series of letters regarding
where the requested section 6330 hearing would be held, and
ultimately petitioner’s case was assigned to an Appeals Ofice in
Arizona, a location which petitioner found agreeabl e.
Respondent’ s Appeals O fice mailed correspondence to petitioner’s
Arizona residence, but petitioner was unaware of the
correspondence because he then resided in Texas. Eventually, the
probl em was resol ved, and respondent’s settlenent officer and
petitioner held a section 6330 hearing on May 14, 2009.

At petitioner’s section 6330 hearing the sole argunent
petitioner raised was that his 2000 tax debt was di scharged in
bankruptcy. Petitioner maintained that the IRS had been |isted
as a creditor in his bankruptcy petition but it had not submtted
a proof of claim Thus, according to petitioner, the IRS | ost
its opportunity to collect his unpaid 2000 taxes, and further, it
was in contenpt of court. The settlenent officer rejected
petitioner’s argunents.

The settlenent officer raised collection alternatives with
petitioner. The settlenent officer stated that petitioner did
not qualify for an offer-in-conprom se because he had not filed

his Federal incone tax return for 2006. As an alternative to
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submtting an offer-in-conprom se, the settlenent officer offered
petitioner an opportunity to enter into an installnent agreenent.
Petitioner declined this offer.

On June 18, 2009, a nmanager in respondent’s Appeals Ofice
sent petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 regarding the proposed
| evy action for 2000. Attached to that notice was a copy of the
settlenment officer’s determnation letter which stated that (1)
the settlenment officer verified that all |egal and procedural
requi renents with respect to the proposed | evy were net, (2)
petitioner’s argunment that his 2000 tax debt was discharged in
bankruptcy was rejected, and (3) the settlenent officer
determ ned that the | evy bal anced the Governnent’s need for
efficient tax collection with petitioner’s expectation that the
collection action be no nore intrusive than necessary. In
rejecting petitioner’s argunent that his 2000 tax debt was
di scharged in bankruptcy, the settlenment officer noted that 11
U.S.C. sec. 507 (2006) provides that, except for certain
i nappl i cabl e exceptions, unassessed but assessabl e taxes are not
di schargeabl e i n bankruptcy.

On July 16, 2009, petitioner filed a petition in this Court

requesting that we review respondent’s coll ection determ nation.



OPI NI ON

A. St andard of Revi ew

This case involves a review of respondent’s determnation to
proceed with collection of petitioner’s unpaid tax liabilities
for 2000 via levy. Section 6330 hearings concerning |evies are
conducted in accordance wth section 6330(c). At the section
6330 hearing a taxpayer nmay raise any relevant issues relating to
the unpaid tax, including spousal defenses, challenges to the
appropri ateness of the collection action, and offers of
collection alternatives. A taxpayer may chal |l enge the exi stence
or amount of the underlying tax liability, but only if he did not
receive a notice of deficiency or otherw se have an opportunity
to dispute the liability. Sec. 6330(c)(2)(B); sec. 301.6330-
1(e)(3), &A-E2, Proced. & Adm n. Regs. Petitioner not only
received a notice of deficiency but litigated the deficiency in
this Court; hence, he is precluded fromraising the underlying
tax liability during his section 6330 hearing.

In making a determ nation follow ng a collection hearing,

t he Comm ssioner nust consider: (1) Wether the requirenments of
any applicable |law or adm ni strative procedure have been net, (2)
any rel evant issues raised by the taxpayer, and (3) whether the
proposed col |l ection action balances the need for efficient

collection of taxes with the legitimte concern that the
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collection action be no nore intrusive than necessary. Sec.
6330(c) (3).

After the Conmm ssioner issues a notice of determ nation
foll owi ng the section 6330 hearing, a taxpayer has the right to
petition this Court for judicial review of the determ nation.
Sec. 6330(d)(1). Qur review of the Conm ssioner’s determ nation
is subject to the provisions of section 6330.

The judicial review that we are required to conduct in
section 6330 cases focuses on the Comm ssioner’s determ nation.
Unless the tax liability of the taxpayer that is the subject of
the proceeding is properly at issue, we review the Conm ssioner’s

determ nati on for abuse of discretion. Sego v. Commi ssioner, 114

T.C. 604, 610 (2000); Goza v. Conm ssioner, 114 T.C 176 (2000).

The exi stence and anount of petitioner’s tax liability for
2000 was previously decided by this Court. W therefore review
respondent’s determ nations for abuse of discretion. An abuse of
discretion is defined as any action that is unreasonabl e,
arbitrary or capricious, clearly unlawful, or |acking sound basis

in fact or law. Thor Power Tool Co. v. Conm ssioner, 439 U S

522, 532-533 (1979); Whodral v. Comm ssioner, 112 T.C 19, 23
(1999).

B. Whether Petitioner’'s Deficiency for 2000 Was Di scharged in
Bankr upt cy

Petitioner’s principal argunment is that his 2000 tax

obl i gation was di scharged in bankruptcy, with the result that the
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obligation is not collectible. W have jurisdiction to decide
whether a tax liability for which collection is at issue was

di scharged in bankruptcy. Washington v. Conm ssioner, 120 T.C.

114, 121 (2003); Thomas v. Comm ssioner, T.C Meno. 2003-231.

Petitioner argues that 11 U S.C. sec. 524(a)(1l) (2006)
provi des that a chapter 7 bankruptcy discharge “voi ds any
j udgnent at any tine obtained, to the extent that such judgnent
is a determnation of the personal liability of the debtor with
respect to any debt discharged under section 727 * * * of this
title, whether or not discharge of such debt is waived’. He
further posits that 11 U S. C. sec. 524(a)(2) (2006) enjoins
respondent fromtaking any action to recover the discharged debt
whet her or not the discharge of the debt is waived.

A debt or under chapter 7 of the Bankruptcy Code is generally
granted a discharge of all debts that arose before the filing of
t he bankruptcy petition “‘[e] xcept as provided in section 523 of

this title.”” Hosack v. IRS, 282 Fed. Appx. 309, 313 (5th G

2008) (quoting 11 U.S.C. sec. 727(b) (2000)). Concomtantly, 11
U S.C. sec. 524(a) provides that such a discharge:

(1) voids any judgnent at any tinme obtained, to the
extent that such judgnent is a determ nation of the personal
liability of the debtor with respect to any debt di scharged
under section 727, 944, 1141, 1228, or 1328 of this title,
whet her or not discharge of such debt is waived;

(2) operates as an injunction against the commencenent
or continuation of an action * * * to collect, recover or
of fset any such debt as a personal liability of the debtor,
whet her or not discharge of such debt is waived; and
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(3) operates as an injunction agai nst the comrencenent
or continuation of an action * * * except a comunity claim
that is exenpted from di scharge under section 523 * * *,
Thus, while 11 U S.C. sec. 727(b) (2006) generally

di scharges a bankrupt debtor’s debt, and 11 U. S.C. sec. 524(a)
general ly voids any judgnent and enjoins the collection of the
debts of a bankrupt debtor, both sections provide that they do
not so operate if 11 U S.C. sec. 523 (2006) applies.

Title 11 U S.C. sec. 523(a)(1)(A) provides, in relevant
part, that a “di scharge under section 727 * * * of this title
does not discharge an individual debtor fromany debt * * * for a
tax * * * of the kind and for the periods specified in section
507(a)(3) or 507(a)(8) of this title, whether or not a claimfor
such tax was filed or allowed”.

Title 11 U S.C. sec. 507(a)(8) grants priority status for
unsecured income or gross receipts tax clains of governnental
units in certain circunstances. Title 11 U S.C. sec.
507(a)(8)(A)(iii) gives priority status for taxes “other than a
tax of a kind specified in 11 U S. C. section 523(a)(1)(B) or
523(a) (1) (O, not assessed before, but assessable, under the
applicable | aw or by agreenent, after the comencenent of the
case”.

Petitioner’s 2000 tax liability involves a tax described in
11 U.S.C. sec. 507(a)(8) (A (iii); consequently, petitioner’s 2000

tax liability is not dischargeable pursuant to 11 U S. C. sec.
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523(a).! Petitioner’'s tax deficiency for 2000 was not assessed
before the comencenent of his bankruptcy case because his
ltability had not as yet been determned by this Court. However,
petitioner’s 2000 tax obligation remai ned assessabl e because the
period of limtations for assessnment was tolled by respondent’s
mai | ing of the notice of deficiency and by petitioner’s filing a
petition in this Court. See sec. 6503(a)(1l). A tax that is
unassessed but still assessable at the tine one files for
bankruptcy is not discharged in a chapter 7 bankruptcy. In

Hosack v. I RS, supra at 313, the Court of Appeals for the Fifth

Circuit stated:

Thus, pertinent to this matter, a Chapter 7 discharge does
not serve to discharge a debtor fromliability for
del i nquent incone tax that was unassessed at the tine the
debtor filed for bankruptcy but still assessable by |aw,
regardl ess of whether the IRS filed a claimin the debtor’s
bankruptcy case.

See Martinez v. United States, 323 Bankr. 650, 652 (Bankr. E.D.

La. 2005) (“A tax that is assessable, but not assessed, before

t he bankruptcy petition is filed will not be discharged.”), affd.

96 AFTR 2d 2005-5473, 2005-2 USTC par. 50,524 (E.D. La. 2005).
That respondent did not file a proof of claimdoes not

affect this conclusion. A nondischargeable tax debt is not

affected by the failure to file a proof of claim See Queen v.

IRS, 148 Bankr. 256, 258 (S.D. W Va. 1992) (“The fact that the

Petitioner’s tax deficiency does not fall into any of the
exceptions specified in 11 U S C sec. 523(a)(1)(B) or (O
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governnment did not file a claimin the plaintiff-debtor’s
bankruptcy proceeding is irrelevant; the penalty assessnent is
not di scharged and the IRS may seek to recover fromthe debtor
post-di scharge.”), affd. per curiam16 F.3d 411 (4th Cr. 1994);

Kinney v. I RS, 123 Bankr. 889, 891 (Bankr. D. Nev. 1991) (in

chapter 11 proceeding, “The IRS's failure to file tinely a proof
of claimwould, at nost, result in a loss of the right to paynent
under the plan. However, a creditor with a nondi schargeabl e debt
can collect outside the plan as well as under the plan.”).
Petitioner’s tax liability for 2000 therefore falls squarely
wi thin the bankruptcy di scharge exception of 11 U S. C sec.
523(a) (1) (A). In summtion, (1) petitioner’s 2000 tax liability
was not di scharged, and (2) respondent is not enjoined from
commencing a collection action with respect to that liability.
Petitioner also contends that (1) respondent violated the
automatic stay provision of 11 U S.C. sec. 362(a)(8) (2006) as a
consequence of not notifying the Court of petitioner’s bankruptcy
proceedi ng, and (2) that failure invalidated the deficiency
proceeding. W do not agree with petitioner’s contention.
Regar dl ess of whether notification was provided to the Court, we
took no action in petitioner’s case while petitioner’s bankruptcy

proceedi ng was in progress. Thus, petitioner was not harned.



- 12 -

C. \Whether Petitioner Was Entitled To Raise H s Underlying Tax
Liability at H's Section 6330 Hearing

Petitioner further maintains that respondent abused his
di scretion by not allow ng petitioner to dispute his underlying
tax liability for 2000 at the section 6330 hearing. The
underlying tax liability for 2000 that respondent seeks to
coll ect was the subject of a notice of deficiency that petitioner
received and was resolved in a matter before this Court. As
noted supra p. 6, pursuant to section 6330(c)(2)(B), petitioner
is precluded fromchall enging the existence or anmount of the
underlying tax liability for 2000 in this proceedi ng.

Petitioner cites Montgonery v. Conmissioner, 122 T.C 1

(2004), in support of his position. That case is inapplicable in
that it involved a section 6330 hearing for a taxpayer who had
not had a previous opportunity to contest the underlying
defi ci ency.

D. Tineliness of Respondent’s Assessnent

Petitioner asserts that “the tax court decision did not
becone final until Septenber 17, 2008”, after the Court of
Appeal s uphel d our decision. Therefore, according to petitioner,
respondent’s assessnent of petitioner’s inconme tax on February 4,
2008, was premature and thus an abuse of discretion.

The record does not indicate that petitioner raised this
issue at his section 6330 hearing. Regardless, petitioner is

incorrect in his analysis. Section 6213(a) bars the Conm ssioner
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fromassessing a tax liability until our decision becones final,
and section 7481 makes our decisions final only when al
opportunities for appeal have been exhausted. But section 7485
trunps this by providing that assessnment shall be stayed during
an appeal only if the taxpayer posts a bond. There is no

evi dence that petitioner posted a bond. See Kovacevich v.

Commi ssioner, T.C. Menp. 2009-160 n.4. Therefore, respondent was

permtted to assess petitioner’s incone tax when we entered a
deci sion in docket No. 16557-04 on Septenber 14, 2007.

E. Oher Mutters Considered at the Section 6330 Hearing

Section 6330(c)(1) and (3) provides that the settl enent
officer nmust (1) verify that the requirements of applicable | aw
and adm ni strative procedure have been net, and (2) consider
whet her the proposed collection action bal ances the need for the
efficient collection of taxes wwth the legitimte concern of the
t axpayer that any collection be no nore intrusive than necessary.
The notice of determination states that the settlenent officer
verified that the requirenents of all applicable |aw and
adm ni strative procedure were net and determ ned that the | evy
appropriately bal anced the need for efficient collection of taxes
with petitioner’s concern that the collection action be no nore
intrusive than necessary. W are satisfied that the mandates of

section 6330(c)(1) and (3) have been net.
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We have considered all of petitioner’s argunents, and to the
extent not discussed herein, we find themto be wthout nerit
and/or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




