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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent deternined a deficiency of $3,494
in petitioner’s Federal inconme tax for 2001 and an addition to
tax of $35 under section 6651(a)(1l). After concessions by
respondent, the issues for decision are:

(1) Whether petitioner was a statutory enployee in 2001

under section 3121(d)(3) (D)
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(2) whether petitioner is entitled to deduct additional
expenses in 2001;

(3) whether petitioner is liable for the 10-percent
additional tax on his Individual Retirenment Account (I|RA)

di stribution under section 72(t)(1); and

(4) whether petitioner received $17 of interest fromthe
Commonweal th of Virginia in 2001.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts are incorporated in our findings by this reference.
Petitioner resided in Knoxville, Tennessee, at the tine that he
filed his petition.

Petitioner was enpl oyed as a conputer software consultant
by Metanor Enterprise Solutions, Inc. (Metanor), until his
position was elimnated and he was di scharged on March 30, 2001.
Wil e working for Metanor, petitioner traveled fromhis honme to
tenporary client sites to nake sales presentations to businesses
regardi ng conputer software, prepare proposals for inplenentation
of the software for the business, and, if it was purchased,

i npl enent the conputer software. At tinmes, petitioner’s job with
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Met anor entailed traveling |ong distances to these client sites.
All travel or other expenses were subject to approval by Metanor.
In the letter discharging petitioner, Metanor informed himthat
he woul d be rei nbursed for any outstanding salary and vacation
pay that had accrued, as well as any reasonabl e busi ness expenses
i ncurred on behalf of the conpany prior to his |ast day of
enpl oynent. Additionally, petitioner was infornmed that his
medi cal benefits would continue until March 31, 2001. While at
Met amor in 2001, petitioner received $32,483.41 in wages. |ncome
and payroll taxes were withheld fromthese wages.

Bet ween August and Oct ober 2001, petitioner worked as a
tenporary enployee, paid at an hourly rate of $16.50, for Robert
Hal f International, Inc. (Robert Half). Robert Half provided
tenporary enployees to conpanies. Robert Half woul d contact
petitioner to informhimof a client with a project that would
requi re soneone with conputer skills to conplete. Those projects
tended to be making presentations and inplenenting software.

Once the project was conpleted, petitioner was available for a
different project through Robert Half. Petitioner was required
to have his time sheet signed by the client and sent to Robert
Hal f each week for paynment. While working for Robert Half in
2001, petitioner earned $4,760.25 in wages. Incone and payrol

taxes were withheld fromthese wages.
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Because of the frequency of his travels during enpl oynent,
petitioner |eased a Cadillac Escal ade (SUV) on Septenber 30,
2000, for $654.94 a nonth for 36 nonths. Between Septenber 30,
2000, and March 30, 2001, petitioner paid $580.30 for insurance
on the SUW. Wile unenployed from March 31 through August 2001,
petitioner continued to nake | ease paynents on the SUV, and,
bet ween March 30 and Septenber 30, 2001, petitioner paid $611.75
for insurance on the SUV.

On or about August 2, 2001, petitioner requested a
distribution of $3,000 fromhis IRA funds with the Qppenhei ner
Trust Co. (Qppenheiner). On or about Novenber 30, 2001,
petitioner requested an additional distribution of $1,000.
Oppenhei ner i ssued Forns 1099-R, Distributions From Pensions,
Annuities, Retirement or Profit-Sharing Plans, |RAs, |nsurance
Contracts, etc., to petitioner showi ng distributions in 2001
totaling $4,000. Petitioner was 47 years old at the tine of the
di stri butions.

Petitioner purchased a house in Alexandria, Virginia, in
1999 and refinanced it in 2001.

Petitioner received interest of $17 fromthe Virginia
Departnent of Taxation in 2001.

Petitioner electronically filed a Form 1040, U.S. I ndividual
| ncome Tax Return, for 2001 reporting his status as married

filing separately. On Schedule C, Profit or Loss From Busi ness,
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attached to his tax return, petitioner clained to be a statutory
enpl oyee and reported i ncome of $37,243 and expenses of $32, 638
for a profit of $4,605. On his return, petitioner included the
$4,000 distribution of IRA funds, but he did not include the
10-percent additional tax on the early distribution. Petitioner
al so included unenpl oynent conpensation of $2,208 and deducti ons,
as claimed on Schedule A, Item zed Deductions, of $19,929. He
did not report any interest incone or State tax refunds on his
return.

The Fornms W2, Wage and Tax Statenent, issued by Metanor and
Robert Half did not have the “Statutory enpl oyee” box checked.
However, petitioner clained to be a statutory enpl oyee when
conpleting FormW2 information for his electronically filed
Form 1040 for 2001.

The I nternal Revenue Service (IRS) sent a statutory notice
of deficiency to petitioner on June 1, 2004. 1In the notice, the
| RS disallowed petitioner’s claimto be a statutory enpl oyee and
transferred his wage income fromthe Schedule C to Form 1040 and
di sal | oned the expenses cl ai med agai nst that incone. The notice
expl ai ned:

Since your enployer did not indicate on Form W2 that

you were a statutory enpl oyee, we disallowed the

expenses you cl ai ned agai nst that inconme on Schedule C

or Schedule GEZ. If you are not a statutory enpl oyee,

you nust include the incone as wages on your tax
return.
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Additionally, the notice applied a 10-percent additional tax
of $400 to petitioner’s distribution fromhis |IRA funds, because,
according to the notice of deficiency, he did not roll over the
distribution into another qualified retirenment plan, he was not
di sabl ed, or he was not at |east 59-1/2 years old at the tinme of
the distribution. The notice also added the $17 of interest
received fromthe Commonweal th of Virginia to petitioner’s
i ncone.

OPI NI ON

Statutory Enpl oyee

Statutory enpl oyees may report their conpensation, |ess
rel ated expenses, as business incone on Schedul e C and thus may
avoid limtations on deduction of enpl oyee business expenses and
other item zed deductions reportable on Schedul e A of i ndividual

i ncome tax returns. See Prouty v. Conmi ssioner, T.C. Menp. 2002-

175; Hat haway v. Conm ssioner, T.C. Menp. 1996-389. An

individual is a statutory enpl oyee under section 3121(d)(3) only
if such individual is not a common | aw enpl oyee under section

3121(d)(2). Ewens & Mller, Inc. v. Conmm ssioner, 117 T.C. 263,

269 (2001). \Whether an individual is a common | aw enpl oyee under

section 3121(d)(2) is a question of fact. See Nationw de Mit.

Ins. Co. v. Darden, 503 U. S. 318, 322-324 (1992); Profl. &

Executive Leasing, Inc. v. Comm ssioner, 89 T.C 225, 232 (1987),
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affd. 862 F.2d 751 (9th G r. 1988); Sinpson v. Conm ssioner, 64

T.C. 974, 984 (1975). Section 3121(d) provides:

SEC. 3121(d). Enpl oyee.— For purposes of this
chapter, the term "enpl oyee" neans--

(1) any officer of a corporation; or

(2) any individual who, under the usual
comon | aw rul es applicable in determ ning the
enpl oyer - enpl oyee rel ationshi p, has the status of
an enpl oyee; or

(3) any individual (other than an individual
who is an enpl oyee under paragraph (1) or (2)) who
perfornms services for remuneration for any
per son- -

* * * * * * *

(D) as a traveling or city sal esman,
other than as an agent-driver or conmm ssion-
driver, engaged upon a full-tinme basis in the
solicitation on behalf of, and the
transm ssion to, his principal (except for
side-line sales activities on behalf of sone
ot her person) of orders from whol esal ers,
retailers, contractors, or operators of
hotel s, restaurants, or other simlar
establi shnments for nerchandi se for resale or
supplies for use in their business
oper ati ons;

if the contract of service contenpl ates that
substantially all of such services are to be
performed personally by such individual; except
that an individual shall not be included in the
term "enpl oyee" under the provisions of this
paragraph if such individual has a substanti al
investnment in facilities used in connection with
t he performance of such services (other than in
facilities for transportation) * * *

Petitioner argues that he is a statutory enpl oyee under the

definition in section 3121. He sunmarized in his testinony that
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he “was actually selling * * * conputer software, and it was used
for the operation of the businesses” to which he was naking the
sal es presentation. Petitioner’s enploynent does not fit the
specific categories of exceptions listed in section
3121(d)(3)(D). The evidence shows that petitioner was a common
| aw enpl oyee under section 3121(d)(2).

Some of the relevant factors used to deci de whether an
individual is a common | aw enpl oyee are: (1) The degree of
control exercised by the principal over the details of the
i ndividual’s work, (2) the individual's investnment in facilities,
(3) the individual's opportunity for profit or |oss,

(4) permanency of the relationship between the parties, (5) the
principal's right of discharge, (6) whether the work performed is
an integral part of the principal's business, (7) what
relationship the parties believe they are creating, and (8) the

provi si on of enployee benefits. See Nationwide Miut. Ins. Co. V.

Darden, supra at 323-324; NLRB v. United Ins. Co. of Am, 390

U S 254, 258 (1968); Sinpson v. Conm ssioner, supra at 984-985;

Hat haway v. Commi ssioner, supra; see also sec. 31.3121(d)-

1(c)(2), Enploynent Tax Regs. No one factor is determ native.
Instead, all of the facts and circunstances of the relationship

must be wei ghed. Nationwide Mut. Ins. Co. v. Darden, supra at

324: NLRB v. United Ins. Co. of Am, supra at 258; BEwens &

MIller, Inc. v. Conm ssioner, supra at 270; Hat haway V.
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Comm ssi oner, supra. The factors should not be weighted equally

but shoul d be wei ghted according to their significance in the

particul ar case. See Del Monico v. Conmm ssioner, T.C Meno.

2004-92.
The degree of control exercised by the principal over the
details of the individual’s work is one of the nobst inportant

factors in determ ning whet her a conmon | aw enpl oynent

rel ati onship exists. C ackamas Gastroenterol ogy Associates, P.C

v. Wells, 538 U S. 440, 448 (2003); Leavell v. Comm ssioner, 104

T.C. 140, 149 (1995); see also Hathaway v. Conm ssioner, supra.

Al'l that is necessary is that the principal have the right to

control the details of the individual’s work. Ewens & Ml er

I nc. v. Conm Ssi oner, supra.

Petitioner, while working for Metanor and Robert Hal f, was
directed to the clients, was told where he needed to go, and was
told what needed to be done. Petitioner was not allowed to
travel to clients’ sites or incur any expenses w thout Metanor’s
perm ssion. Wile at Robert Half, petitioner was required to
turn in time sheets signed by the client stating that the work
had been done satisfactorily. Metanor and Robert Half both had
the right to and did exercise a considerable degree of control
over the details of petitioner’ s work.

Though petitioner testified that he worked from hone, he has

not presented any evidence that he made any expenditures to
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establish a hone office qualifying under section 280A or any
other investment in business facilities. See Lewis v.

Conmi ssioner, T.C. Menp. 1993-635.

Wil e working for Metanor, petitioner received a salary and
was reinbursed for his traveling and for approved expenses.

Robert Half paid petitioner an hourly rate that never changed in
the time that he was there. The evidence shows no potential for
risk of loss or opportunity for profit to petitioner.

Petitioner’s position at Metanor was term nable at will, and
he was, in fact, discharged. Petitioner’s position at Robert
Hal f was tenporary. There was no permanency of either
rel ati onship.

Petitioner was a connection between the principal and the
client at both Metanor and Robert Half. The work perforned by
petitioner was within the scope of the principal’s business.

Met anor was in the business of conputer software, and petitioner
made the sal es presentations and proposals to inplenent the
software. Robert Half was in the business of providing tenporary
enpl oyees to busi nesses, and petitioner was a tenporary enpl oyee
for conputer businesses while at Robert Half. Therefore,
petitioner was an integral part of each of the businesses.

It is apparent that petitioner’s enployers considered hima
comon | aw enpl oyee. The statutory enpl oyee box on the Forns W2

provi ded by Metanor and by Robert Half was not checked.
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Addi tionally, Metanor and Robert Half w thheld incone tax and
appl i cabl e payroll taxes and did not issue Forns 1099 to
petitioner.

Metanor’s letter termnating petitioner referred to vacation
and nedi cal benefits and right to rei nbursenent for approved
expenses.

None of the relevant factors di scussed above supports
petitioner’s position. Considering all of the facts and
ci rcunst ances, we conclude that petitioner was a common | aw
enpl oyee of both Metanor and Robert Half under section 3121(d)(2)
and was not a statutory enpl oyee under section 3121(d)(3). See

Ewens & MIler, Inc. v. Conm ssioner, 117 T.C 263 (2001).

Therefore, petitioner is not entitled to report his inconme and
expenses on Schedul e C.

Addi ti onal Expenses

A comon | aw enpl oyee may report busi ness expenses on
Schedul e A, subject to the Iimtations under section 67. See

Li ckiss v. Conmi ssioner, T.C Meno. 1994-103. An individual

perform ng services as an enpl oyee may deduct expenses incurred
in the performance of those services as m scellaneous item zed
deductions on Schedule A only to the extent such expenses exceed
2 percent of the individual's adjusted gross incone. Secs.

63(a), (d), 67(a) and (b).
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The burden of showing a right to a clainmed deduction rests

with the taxpayer. [INDOPCO Inc. v. Conm ssioner, 503 U S 79,

84 (1992); see al so Banker v. Comm ssioner, T.C Meno. 1999-351.

The taxpayer nust establish that the expenses deducted are

ordi nary and necessary and nust maintain records sufficient to
substantiate the anmounts of the deductions clained. Sec. 6001;
sec. 1.6001-1(a), Incone Tax Regs. |If the taxpayer does not
retain the required records, the burden of proof does not shift
to respondent. Sec. 7491(a)(2)(A) and (B)

Petitioner clained deductions for advertising expenses, bad
debt expenses, car and truck expenses, nortgage interest, repairs
and mai nt enance expenses, and supplies expenses on his Schedule C
in 2001. Petitioner provided no substantiation for any
advertising, bad debt, repairs and mai ntenance, or supplies
expenses. Therefore, petitioner is not allowed to deduct any of
t hese cl ai med expenses on his Schedule A for 2001.

Petitioner deducted nortgage interest of $14,803 on his
Schedul e A for 2001 and an additional anmount on Schedul e C
Respondent received information returns for petitioner show ng
total nortgage interest paid of $14,802 and all owed that amount
on petitioner’s Schedule A Petitioner did not provide any
evi dence showi ng that the deductible amount shoul d be greater

than that all owed by respondent.
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Petitioner clainmed expenses of $9,252 for his SUV. Because
passenger autonobiles are listed property under section
280F(d) (4)(A) (i), a deduction for autonobile expenses requires
addi tional substantiation. Sec. 274(d). A taxpayer nust
substanti ate by adequate records or by sufficient evidence
corroborating the taxpayer’s own statenent the anmount of such
expense, the tinme and place of travel, and the business purpose
of the expense. 1d.; see also sec. 1.274-5T(b)(6), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

Though petitioner provided substantiation of his nonthly
| ease and i nsurance paynents due on the SUV, he did not
substanti ate the business use of the SUV. Petitioner takes the
i nprobabl e position that all of his use of the vehicle was
busi ness. He did not provide substantiation of times or dates of
busi ness use or mleage on the SUV for business use. Because of
his failure to provide any records of use, petitioner may not
deduct the vehicle expenses in 2001.

10- Per cent Additional Tax

Section 72(t) provides for a 10-percent additional tax on
early distributions froma qualified retirenent plan for the
taxabl e year in which such amount is received. Petitioner does
not di spute that he received an early distribution froma

qualified retirenment plan in 2001.
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The 10-percent additional tax, however, does not apply to
certain distributions. Section 72(t)(2) sets forth specific
exceptions. Those exceptions include, but are not limted to,
distributions nmade on or after the date on which the enpl oyee
attains age 59-1/2; distributions nade to the enpl oyee to the
extent such distributions do not exceed anobunts paid for nedical
care; distributions to unenployed individuals for health
i nsurance prem uns; and distributions fromcertain plans for
first honme purchases. Sec. 72(t)(2)(A (i), 72(t)(2)(A)(v),
72(t)(2)(B), 72(t)(2)(D), 72(1)(2)(F).

Petitioner seeks relief fromthe 10-percent additional tax
on his IRA distribution based on hardshi p, nedical expenses,
paynment of health insurance premuns, and a first hone purchase.
There is no exception under section 72(t) for financial hardship.

See Arnold v. Conm ssioner, 111 T.C 250, 255 (1998); Gall agher

V. Conm ssioner, T.C. Menob. 2001-34; Deal v. Comm ssioner, T.C

Mermo. 1999- 352.

Petitioner argues that he falls within the exception for
di stributions nmade for nedical expenses under section 72(t)(2)(B)
because he was responsible for the health expenses of his m nor
dependent and spouse during his period of unenploynment. No
medi cal expenses were clainmed on petitioner’s Form 1040, and he
did not file jointly with his spouse. Petitioner testified that,

t hough there were nedical and dental expenses, he could not “lay
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hands on those records”. Because petitioner did not produce any
records or other evidence show ng nedi cal expenses incurred in
2001 for hinself or his dependent, he has not shown that the
exception applies.

Petitioner argues that he falls within the exception for
di stributions nmade to unenpl oyed individuals for health insurance
prem uns under section 72(t)(2)(D) because he was unenpl oyed for
12 weeks during 2001 and “solicited for individual health
i nsurance and was quoted health insurance prem um|[sic] over
* * * $400.00 per nonth for a famly plan to include his spouse
and m nor dependent child.” However, petitioner has not produced
any evidence show ng that he paid health insurance prem unms
during that tinme. Therefore, this exception does not apply to
petitioner.

Finally, petitioner argues that he falls within the
exception for distributions made for qualified first-tinme honme
buyers under section 72(t)(2)(F). “Qualified first-tine
homebuyer distribution” is any paynent received by an individual
to the extent that the distribution is used by the individual
within 120 days to pay qualified acquisition costs with respect
to a principal residence of a first-tinme home buyer. Sec.
72(t)(8)(A). (Qualified acquisition costs are costs of acquiring,
constructing, or reconstructing a residence. Sec. 72(t)(8)(0O

A first-time hone buyer is an individual who had no present
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ownership interest in a principal residence during the 2-year
period ending on the date of acquisition of the principal
residence. Sec. 72(t)(8)(D)(i). The date of acquisition is the
date into which a binding contract was entered or when
construction or reconstruction of such a residence was comenced.
Sec. 72(t)(8)(D(iii).

Petitioner purchased his honme in 1999 and refinanced it in
2001. Petitioner had a present ownership interest in his hone
during the 2-year period prior to 2001. Petitioner did not
acquire, construct, or reconstruct a hone in 2001. Therefore,
this exception does not apply to petitioner.

Thus, the IRA distribution received by petitioner is subject
to the 10-percent additional tax under section 72(t).

| nterest | ncone

G oss inconme neans all incone from whatever source derived.
Sec. 61(a). Under section 61(a)(4), interest is includable in
gross i ncone.

Petitioner does not dispute that he received $17 of interest
incone in 2001. Petitioner did not report any anmounts received
fromthe Virginia Departnment of Taxation on his 2001 Federal
incone tax return and, therefore, is liable for the deficiency

caused by his failure to report the interest.



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




