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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioners’ 2006
Federal inconme tax of $13,031. After concessions by
petitioners,? the issues remaining for decision are: (1) Wuether
petitioners must include in income as a distribution from an
i ndi vidual retirement account a wi thdrawal of $52,132.27; and, if
so, (2) whether petitioners are |iable, under section 72(t), for
the 10-percent additional tax on an early distribution froma
qualified retirement plan. W hold that petitioners nust include
the $52,132. 27 withdrawal in income and that petitioners are
liable for the 10-percent additional tax.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits. Petitioners resided in the
State of Florida when the petition was fil ed.

In 2006, petitioner husband (M. Col egrove) worked as a real
estate agent for 9 nonths. Market pressures resulted in a
drastic reduction in business, and therefore incone, and an

i ncrease in overhead and expenses. Eventually M. Col egrove was

2 Petitioners concede they received an additional $722 in
t axabl e nonenpl oyee conpensati on and $50 in taxabl e dividends in
2006.
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able to secure full-tinme enploynment with Novartis
Phar maceuti cal s.

During the period of reduced incone, M. Col egrove struggled
to pay his business expenses, pay the honme nortgage, and provide
for the living expenses for a famly of four. To neet those
needs, M. Col egrove requested funds froma Rol | over |ndividual
Retirement Account he owned at Charles Schwab (the IRA). M.

Col egrove’s intent was that the funds wi thdrawn would be in the
formof a |loan and not a distribution.

During 2006 M. Col egrove received six distributions from
the IRAin the foll owi ng anounts: $8,500; $2,090.61; $10, 000;
$10, 000; $10, 218; and $11, 323.66. Under the “Distribution
Summary” section of the Charles Schwab account statenents for
2006 is an entry for “premature”. The IRA's nonthly account
statenents for 2006 show an increase in the gross anmount of the
year-to-date premature distribution to reflect the anount
distributed during that nonth. The account statenent for
Decenber 2006 reflects the gross anmount of the premature
di stribution year-to-date as $52,132.27. The nonthly account
statenents al so denonstrate that M. Col egrove did not nmake any
contributions to the IRA in 2006.

Petitioners tinely filed a Form 1040, U.S. Individual |ncone
Tax Return, for 2006. On the return, petitioners did not report

the $52,132.27 distribution fromthe IRA as i ncone and did not
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report the 10-percent additional tax on an early distribution
under section 72(t), believing the distribution was a | oan from
the RA and not an early withdrawal. |In a notice of deficiency,
respondent determned, inter alia, that the $52, 132. 27
distribution fromthe IRA is includable in incone and that
petitioners are |liable for the 10-percent additional tax on the
early distribution pursuant to section 72(t).

Di scussi on

In general, the Comm ssioner’s determnation as set forth in
the notice of deficiency is presuned correct, and the taxpayer
bears the burden of proving that the determnation is in error.

See Rule 142(a); Welch v. Helvering, 290 U S. 111, 115 (1933).

Pursuant to section 7491(a), the burden of proof as to factual
matters shifts to the Comm ssioner under certain circunstances.
Petitioners have neither alleged that section 7491(a) applies nor
establ i shed their conpliance with its requirenents.?

Accordingly, petitioners bear the burden of proof. See Rule

142(a) .

3 Regardl ess of whether the additional tax under sec. 72(t)
is a penalty or an additional anmount to which sec. 7491(c)
applies and regardl ess of whether the burden of production with
respect to this additional tax would be on respondent, respondent
has satisfied his burden of production wth respect to the
distribution. See H Conf. Rept. 105-599, at 241 (1998), 1998-3
C.B. 747, 995.



A. Distribution Fromthe | RA

Ceneral ly, section 408(d)(1) provides that “any anmount paid
or distributed out of an individual retirenment plan shall be
included in gross incone by the payee or distributee * * * in the

manner provi ded under section 72.” See al so Canpbell v.

Comm ssioner, 108 T.C. 54 (1997). Petitioners argue that the

distribution fromthe IRA was to be in the formof a | oan;
however, unlike a loan froma qualified enployer plan pursuant to
the limtations in section 72(p), “a loan froman IRAto its
owner is always a prohibited transaction (there is no exception

for loans froman IRAto its beneficiary).”* Patrick v.

Comm ssioner, T.C Meno. 1998-30 n.8, affd. w thout published

opinion 181 F.3d 103 (6th Gr. 1999); sec. 4975(c)(1)(B)

Enpl oyee Retirenment Incone Security Act of 1974, Pub. L. 93-406
sec. 408(d), 88 Stat. 885. |If such a |oan were nmade, the I RA
woul d lose its exenption and all assets would be deened

distributed. Sec. 408(e)(1) and (2); Patrick v. Conm ssioner,

supra.

The distribution was not received by petitioners as an

annuity; consequently, the provisions of section 72(e) are

4 At trial M. Colegrove alluded to a withdrawal from an
IRA in the formof a loan in the 1990s for the purchase of his
first honme, but the petition indicates that he previously took
out a loan fromhis sec. 401(k) plan account. A loan froma sec.
401(k) plan account nay be a nontaxable distribution if it

satisfies the [imtations in sec. 72(p).
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applicable. See Vorwald v. Comm ssioner, T.C Meno. 1997-15.

Consi stent with the presunption of correctness applicable to

respondent’s determ nation, see Wlch v. Helvering, supra, and

because M. Col egrove did not nmake any contributions to the |IRA,
we nust assune that his tax basis in the | RA was zero, see sec.
1.408-4(a)(2), Income Tax Regs. Therefore petitioners can be
given no credit for any investnent in the IRA, wthin the neaning
of section 72(e)(3)(A(ii) and (6). Consequently, the entire
anmount of the distribution is allocated to, and nust be included
in, petitioners’ incone. See sec. 72(e)(3)(A). Accordingly,
respondent’s adjustnent increasing petitioners’ incone by the |IRA
di stribution is sustained.

B. Section 72(t) Additional Tax

Section 72(t)(1) inposes a 10-percent additional tax on an
early distribution froma qualified retirenment plan unless the
distribution conmes within one of the statutory exceptions under
section 72(t)(2). The section 72(t) additional tax is intended
to discourage premature distributions fromretirenent plans.

Dwer v. Conm ssioner, 106 T.C. 337, 340 (1996); see also S

Rept. 93-383, at 134 (1973), 1974-3 C.B. (Supp.) 80, 213.

Petitioners used the funds withdrawn fromthe IRA to pay
busi ness and |iving expenses and a home nortgage. Regrettably
for petitioners, no exception applies for those purposes;

therefore, petitioners’ distribution remains subject to the 10-
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percent additional tax. Although petitioners’ financial
ci rcunst ances were not unusual during this tunul tuous period, the
tax code is sonmetinmes unforgiving in its attenpts at
st andar di zati on.

| f the | anguage of a statute is plain, clear, and
unanbi guous, the statutory language is to be applied according to
its terns unless a literal interpretation of the statutory

| anguage would I ead to absurd results. Robinson v. Shell QI

Co., 519 U S 337, 340 (1997); Consuner Prod. Safety Commmn. v.

GIE Sylvania, Inc., 447 U. S. 102, 108 (1980); United States v.

Am _Trucking Associations, Inc., 310 U S. 534, 543-544 (1940);

Allen v. Comm ssioner, 118 T.C. 1, 7 (2002). In the instant

case, the Court synpathizes with petitioners’ financial
predi canent, but we are constrained by the statutory |anguage and
unabl e to create an excepti on where none exi sts.

In closing, we think it appropriate to observe that we found
petitioners to be conscientious taxpayers who take their Federal
tax responsibilities seriously. The Tax Court, however, is a

court of Ilimted jurisdiction and | acks general equitable powers.

Comm ssioner v. MCoy, 484 U S. 3, 7 (1987); Hays Corp. v.

Comm ssioner, 40 T.C. 436, 442-443 (1963), affd. 331 F.2d 422

(7th CGr. 1964). Consequently, our jurisdiction to grant

equitable relief is limted. Wods v. Conm ssioner, 92 T.C. 776,

784-787 (1989); Estate of Rosenberg v. Comm ssioner, 73 T.C
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1014, 1017-1018 (1980). This Court is limted by the exceptions

enunerated in section 72(t). See, e.g., Arnold v. Conmm ssioner,

111 T.C 250, 255-256 (1998); Schoof v. Conm ssioner, 110 T.C 1,

11 (1998). Although we acknow edge that M. Col grove used his
distribution for entirely reasonabl e purposes, absent sone
constitutional defect we are constrained to apply the | aw as

witten, see Estate of Cowser v. Conm ssioner, 736 F.2d 1168,

1171-1174 (7th Cir. 1984), affg. 80 T.C. 783 (1983), and we may
not rewite the | aw because we nmay “deemits effects susceptible

of inprovenent”, Conm ssioner v. Lundy, 516 U S. 235, 252 (1996)

(quoting Badaracco v. Conm ssioner, 464 U. S. 386, 398 (1984)).

Accordi ngly, we nust sustain respondent’s determ nation that
petitioners are liable for the section 72(t) 10-percent
addi tional tax.

Concl usi on

We have considered all of the argunents made by petitioners,
and, to the extent that we have not specifically addressed them
we conclude that they do no support a result contrary to that
reached herein.

To reflect the foregoing,

Deci sion will be entered

for respondent.




