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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year at
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i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent determ ned for 2005 a deficiency of $36,349 in
petitioner’s Federal incone tax, an addition to tax under section
6651(a) (1) of $9,087.25, and an addition to tax under section
6654(a) of $1,458.01.

The parties agree that petitioner received in 2005 $83, 448
of nonenpl oyee conpensation from Madi son Financial, Inc., $30,017
of nonenpl oyee conpensati on from Harborsi de Fi nanci al Network,
Inc., and $567 in interest fromlndymac Bank. The parties al so
agree that petitioner is entitled to the standard deduction for
2005.

The parties further agree that petitioner is entitled to
deductions on Schedule C, Profit or Loss From Business, for: (a)
Car and truck expenses of $2,194; (b) other expenses for credit
card report fees of $689; (c) other expenses of $738 for a
cellular tel ephone; (d) other expenses for postage of $194; (e)
ot her expenses of $1,336 for storage; (f) other expenses of $240
for real estate education; (g) snmall equi pmrent expenses of $463;
(h) appraisal fees of $2,520; and (i) office expenses of $306.

The issues remaining for decision are whether petitioner is
entitled to deduct on Schedule C anpbunts in addition to those
respondent agreed to, whether petitioner is liable for the

addition to tax under section 6651(a)(1) for failure to tinely
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file her Federal incone tax return for 2005, and whet her
petitioner is liable for the addition to tax under section
6654(a) for failure to pay estinmated incone tax.!?

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received in evidence
are incorporated herein by reference. Petitioner resided in
California when the petition was fil ed.

Backgr ound

During the year at issue through the tine of trial
petitioner was a nortgage broker who was also certified as a
“life coach”, a practitioner of “esogetic colorpuncture”,? and a
personal trainer. Petitioner’s only inconme for the year,
however, was from her work as a nortgage broker

Petitioner obtained her certification in esogetic
col orpuncture by attending classes in 2005. Her col orpuncture
certification would allow her to have a trade or business in
col orpuncture therapy. The courses for certification were taught
in various cities in California, Arizona, and Col orado.

Petitioner did not tinely file a Form 1040, U.S. Individual

| ncome Tax Return, for 2005. Respondent initiated an exam nation

!Adj ustnents to petitioner’s self-enploynent tax deductions
and sel f-enpl oynent taxes are conputational and wll be resol ved
consistent wwth the Court’s deci sion.

2Petitioner did not object to respondent’s description of
col orpuncture therapy as the practice of focusing colored |ights
on points on the skin to encourage healing.



- 4 -
for petitioner’s 2005 tax year in March 2008 and prepared a
substitute for return® for petitioner on March 24, 2008.
Petitioner submtted to respondent a Form 1040 for 2005 that
respondent received on August 11, 2008. The Form 1040 was not
accepted as filed. Petitioner attached to the return a Schedul e
C that listed her principal business or profession as “Mrtgage
Broker/ Cert. Esogetic Medicine Practitioner”.

Petitioner’s Form 1040 reported business incone and adj usted
gross incone of negative $128 and clained item zed deducti ons of
$6,112. Petitioner’s reported business | oss was a result of
busi ness expenses cl ai ned on Schedule C attached to the Form 1040
submtted to respondent in 2008. She clainmed office expenses of
$2,114 and travel expenses of $2,138. Petitioner also clained on
Schedul e C other expenses of $93,038. Included in other expenses
were paynents for “outside services” of $60,701, referral fees of
$11, 136, client reinbursenents of $3,077, continuing
education/ sem nars of $3,647, continuing education publications
of $2,396, and esogetic “equi pnent supplies” of $972.

Di scussi on

CGenerally, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer has the burden

of proving that those determ nations are erroneous. See Rule

%Respondent did not denonstrate that the substitute for
return constituted a sec. 6020(b) return. See Spurlock v.
Commi ssioner, T.C Menp. 2003-124.
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142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). |In sone

cases the burden of proof with respect to relevant factual issues
may shift to the Conmm ssioner under section 7491(a). Petitioner
did not argue or present evidence that she satisfied the

requi renents of section 7491(a). Therefore, the burden of proof
does not shift to respondent.

Trade or Busi ness Expenses

Section 162 generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. GCenerally, no deduction is
all owed for personal, living, or famly expenses. See sec. 262.
The taxpayer nust therefore show that any cl ai med busi ness
expenses were incurred primarily for business rather than

personal reasons. See Rule 142(a); Walliser v. Conmm ssioner, 72

T.C. 433, 437 (1979).

To show that the expense was not personal, the taxpayer nust
show t hat the expense was incurred primarily to benefit his
busi ness, and there nust have been a proximate rel ationship

bet ween the cl ai ned expense and the business. See Walliser v.

Commi ssi oner, supra at 437. Taxpayers are required to maintain

sufficient records to establish the anounts of their i nconme and

deductions. Sec. 6001; Hi gbee v. Conmi ssioner, 116 T.C. 438, 440

(2001); sec. 1.6001-1(a), Incone Tax Regs. Petitioner,
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t herefore, nust produce evidence that she is entitled to the
cl ai mred deducti ons.

O her Expenses--Qutsi de Services

Petitioner alleges that she paid to Juan A. Bravo (M.
Bravo) $60, 701 for outside services during 2005. Petitioner’s
tax return preparer testified that petitioner gave hima list of
expenses to be included on the return for 2005. She did not
provide himw th any receipts, logs, or other records reflecting
paynents to M. Bravo. The return preparer used the anount on
petitioner’s |list of expenses to prepare a Form 1099-M SC,

M scel | aneous I ncone, that was given to M. Bravo. The return
preparer does not “recall” filing a Form 1099-M SC for M. Bravo
with the Internal Revenue Service (IRS). The IRS has no record
of a Form 1099-M SC havi ng been filed by petitioner with respect
to paynents to M. Bravo in 2005. A copy of the Form 1099-M SC
was provided to respondent just days before trial.

Petitioner called M. Bravo to testify. He testified that
he worked as petitioner’s “assistant” in 2005. He prepared
packages for lenders, talked to real estate agents, and did “a
whol e variety of things”, according to his testinony. M. Bravo
testified that he worked on a conm ssion basis and was al ways
paid in cash. According to M. Bravo, he did not keep records of
t he cash paynents petitioner nmade to himduring the year “because

she’s going to give ne a 1099. She has to keep the record.” M.
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Bravo further testified that he received the Form 1099-M SC f or
2005 and he agreed with petitioner that he used it “wth your tax
return when you filed it for 2005".

The Court is reluctant to rely on M. Bravo’'s testinony on
this issue. He could not have relied on the Form 1099-M SC t hat
was created in 2008 to file timely his 2005 tax return that was
due in April 2006. It is possible that he filed a 2005 Feder al
incone tax return even later than did petitioner, but he gave no
such expl anati on.

Because petitioner failed to provide any proper
substantiation to support her clai ned deduction for expenses for
out si de services, the Court finds that no estimte of

petitioner’s deduction can be made under Cohan v. Conm Ssioner,

39 F. 2d 540, 543-544 (2d Cir. 1930). 1In order for the Court to
estimate the anobunt of an expense there nmust be sone basis upon

whi ch an estimate may be nmade. Vanicek v. Conm ssioner, 85 T.C.

731, 742-743 (1985). Wthout such a basis, an all owance woul d

anopunt to unguided |argesse. Wllianms v. United States, 245 F.2d

559, 560 (5th Cir. 1957).
The Court sustains respondent’s disallowance of petitioner’s
cl ai med deduction for outside services. See sec. 6001; sec.

1.6001-1(a), (e), Incone Tax Regs.
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O her Expenses--Referral Fees

Petitioner attenpted to substantiate her deduction of
$11, 136 of referral fees by presenting photocopi es of what
respondent’s counsel believed to be cashier’s check stubs. The
st ubs, though uniformin appearance, do not identify either the
i ssui ng bank or the purchaser. They do, however, contain the
name of the payee. Respondent objected to the adm ssion of the
docunents on the basis of relevance and hearsay. The Court
overrul es respondent’s objections and finds the docunents to be
rel evant and, when considered along with the testinony of Gary
Ofelt (M. Ofelt), to be of probative value. See Rule 174(b).

M. Ofelt was in 2005, and at the tinme of trial, the owner
of a nortgage brokerage firmand was hinself a nortgage broker.
Petitioner worked for M. Ofelt in 2005 as an i ndependent
contractor originating and processing |oans. According to M.
Ofelt, approximately half of all real estate transactions
involve referrals “to the agent, to the broker, to the | oan
officer.” M. Ofelt recognized the nanes of two individuals,
Hugh Sal azar (M. Sal azar) and M guel Perez (M. Perez), who are
listed as payees on the cashiers’ check stubs petitioner
presented as having had business with petitioner.

In an effort to estimate under Cohan v. Commi SSioner, supra,

the deductible referral fees petitioner paid, the Court has

exam ned petitioner’s exhibit in support of her deduction of
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referral fees and considered M. Ofelt’s testinony. Considering
only indicated paynents to payees Messrs. Salazar and Perez, the
Court finds that petitioner nade referral paynments of $5,750 in
2005. A paynent dated 02/09/06, as well as paynents for 03/17,
04/ 18 and 02/10 for which the year is illegible were ignored.

Any inexactitude in the estimate by the Court is of petitioner’s
own maki ng through her failure to maintain proper business
records. See id. at 543-544.

O her Expenses--dient Rei nbursenents

Petitioner offered as evidence of her expenses for client
rei mbursenents itens simlar to those she presented as evi dence
of referral fees. Respondent nmade the sane objection to the
itens as he did with the referral fees, and the Court overrul es
t he objections on the sane bases. M. Bravo, petitioner’s
assistant, identified one payee, Anjelica Suarez, as a listed
agent who worked with petitioner. Petitioner also introduced as
evidence a record of the State of California show ng that
Anjelica Suarez was issued a real estate sal esperson |icense on
June 8, 1990, that was scheduled to expire on June 22, 2010. The
cashiers’ check stub show ng Anjelica Suarez as payee bears the
notation “Tax noney returned”. Using the |icense information,
the testinony of M. Bravo, and the check stub, the Court
estimates that petitioner had a client reinbursenent of the

amount |listed on the stub, $2,076. 68.
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O her Expenses--Esogetic Medicine

The issue to which petitioner devoted nost of her energy at
trial was her deduction of expenses related to her study of
esogetic nedicine. She deducted expenses for continuing
education/sem nars of $3,647. Respondent agrees that petitioner
is entitled to deduct expenses for real estate education of $240
but argues that she is not entitled to deduct any anounts rel ated
to esogetic nedicine.

Petitioner believes that respondent does not understand her
circunstance. She testified that she is a nortgage banker and
life coach and does not have a col orpuncture business.

Petitioner argues that her col orpuncture education inforns her
life coaching which in turn contributes to her success as a
nort gage banker. Because col orpuncture and life coaching are
used in her nortgage banki ng business, petitioner believes that
expenses related to those activities, including certain

educati onal expenses, are deducti bl e as busi ness expenses.

Section 1.262-1(b)(9), Inconme Tax Regs., provides that a
t axpayer’s expenditures in obtaining or furthering an education
are not deductible unless they qualify under section 162 and
section 1.162-5, Incone Tax Regs. Section 1.162-5(a), |Inconme Tax
Regs., sets forth objective criteria for deciding whether an
educati on expense is a business, as opposed to a personal,

expense. The general rule of the regulation allows the deduction
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of educational expenses if the education maintains or inproves
the skills required by the individual in his or her enploynment or
ot her trade or business or neets the express requirenents of the
enpl oyer or applicable law. [d.

Section 1.162-5(b)(2) and (3), Incone Tax Regs., provides,
however, that if a taxpayer is pursuing a course of study that
meets the m ni num educational requirenments for qualification in
that enploynment or will qualify her for a new trade or business,
t he expenditures are not deducti bl e.

Since the satisfaction of either of the two “disal |l owance”
tests will preclude the deduction whether or not either of the
two “al l omance” tests is nmet, the analysis of the Court wll,
because of the facts here, begin with the disall owance test of
section 1.162-5(b)(3), Incone Tax Regs.

O herwi se deducti bl e educati onal expenses are nondeducti bl e
if they will lead to qualifying the taxpayer for a new trade or
busi ness. The taxpayer bears the burden of denonstrating that
her education expenditures will not lead to qualifying her for a

new trade or business. See Rule 142(a); Petrovics v.

Commi ssioner, T.C Menp. 1981-508. |If the education qualifies

the taxpayer to performsignificantly different tasks and
activities than she could perform before the education, then the

education qualifies her for a new trade or business. See Davis
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v. Comm ssioner, 65 T.C 1014, 1019 (1976); 4 enn v.

Comm ssioner, 62 T.C. 270, 275 (1974).

Petitioner’s certification as a practitioner of esogetic
medi ci ne qualified her to performtasks and activities
significantly different fromthose she could performas a
nort gage broker. Petitioner admtted at trial that
“technically”, her certificate entitled her to open a business in
col orpuncture therapy. But she explained that she did not and
did not intend to open such a practice. What matters, however,
is whether the education qualifies the taxpayer for a new trade
or business, not whether the taxpayer engages in a new trade or

busi ness. Weiszmann v. Conm ssioner, 52 T.C 1106, 1110 (1969),

affd. per curiam443 F.2d 29 (9th Cr. 1971); sec. 1.162-
5(b)(3)(ii), Exanple (2), Incone Tax Regs.

Respondent’ s determ nation that petitioner is not entitled
t o deduct education expenses in excess of $240 is sustai ned.

O her Expenses--Continui ng Educati on Publications

Petitioner clained on her delinquent return $2,396 for
conti nui ng education publications. She provided photocopies of
recei pts and other docunents to substantiate her deducti on.
Respondent raised nultiple objections to the admssibility of the
docunents. The receipts appear to be for the purchase of
personal itens, including greeting cards and candles. The Court

need not rule on respondent’s objections because the docunents,
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even if admtted, do not substantiate petitioner’s deduction.
Respondent’s determ nation on this issue is sustained.

O her Expenses--Esogeti c Equi pnrent and Suppli es

Because petitioner was not engaged in the trade or business
of practicing esogetic nedicine or colorpuncture therapy in 2005,
t he expenditure of $972 for esogetic “equi pnent supplies” is a
nondeducti bl e personal expense. Respondent’s determ nation on
this issue is sustained.

O fice Expenses

As with sonme of her other deductions, petitioner provided
phot ocopi es of receipts to show that she is entitled to office
expense deductions in excess of those respondent allowed. The
recei pts appear to be for the purchase of personal itens,
including a watch and candles. The Court need not rule on
respondent’ s objections because the docunents, even if admtted,
do not substantiate petitioner’s deductions.

Travel , Meals, and Entertai nnent Expenses

Certain business deductions described in section 274 are
subject to strict rules of substantiation that supersede the

doctrine in Cohan v. Comm ssioner, 39 F.2d at 543-544. See sec.

1.274-5T(c)(2), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017
(Nov. 6, 1985). Section 274(d) provides that no deduction shal
be allowed with respect to: (a) Any traveling expense, including

nmeal s and | odgi ng away from hone; (b) any itemrelated to an
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activity of a type considered to be entertai nnent, anusenent, or
recreation; or (c) the use of any “listed property”, as defined
in section 280F(d)(4),* unless the taxpayer substantiates certain
el enent s.

For an expense described in one of the above categories, the
t axpayer nmust substantiate by adequate records or sufficient
evidence to corroborate the taxpayer’s own testinmony: (1) The
anount of the expenditure or use; (2) the tinme and place of the
expenditure or use; (3) the business purpose of the expenditure
or use; and in the case of entertainnment, (4) the business
relationship to the taxpayer of each expenditure or use. See
sec. 274(d).

To neet the adequate records requirenments of section 274, a
t axpayer nust maintain some formof records and docunentary
evidence that in conbination are sufficient to establish each
el ement of an expenditure or use. See sec. 1.274-5T(c)(2),
Tenporary I ncone Tax Regs., supra. A contenporaneous log is not
requi red, but corroborative evidence to support a taxpayer’s
reconstruction of the elenents of expenditure or use nust have “a
hi gh degree of probative value to elevate such statenent” to the

| evel of credibility of a contenporaneous record. Sec. 1.274-

4 Listed property” includes any conputer or peripheral
equi pnment. Sec. 280F(d) (4)(A) (iv).
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5T(c) (1), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6,
1985) .

Petitioner’s travel, neals, and entertai nment expense
deductions, including neals and | odgi ng away from hone, are
subj ect to section 274(d) and the regul ati ons thereunder.
Petitioner presented photocopies of receipts and travel docunents
that neet the adequate records requirenents to substantiate sone
travel expenditures and the tinme and place of the expenditures.
Respondent raised nultiple objections to petitioner’s receipts
and docunents. The Court need not address respondent’s
obj ections because petitioner has failed to provi de adequate
records of the business purpose of the expenditures.?®

Petitioner has failed to provide the Court with any adequate
records or sufficient evidence to corroborate her own testinony,
and respondent’s determ nation on this issue is sustained.

Additions to Tax

Respondent bears the burden of production with respect to an
addition to tax. Sec. 7491(c). To neet this burden, respondent
must produce evidence sufficient to establish that it is
appropriate to inpose the addition to tax. Higbee v.

Conmi ssioner, 116 T.C at 446-447.

°To the extent the travel, neal, and entertai nnent expenses
were related to her classes for col orpuncture therapy, they are
personal expenses. See sec. 1.262-1(b)(5), (9), Incone Tax Regs.
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Addition to Tax Under Section 6651(a)(1)

Petitioner agrees that she failed to file her Federal incone
tax return until she submtted one on August 11, 2008, which
return respondent did not accept as filed. Respondent has net
hi s burden of production under section 7491(c) with respect to
i nposing the addition to tax under section 6651(a)(1).

It is petitioner’s burden to prove that she had reasonabl e
cause and | acked willful neglect in not filing the return timely.

See United States v. Boyle, 469 U S. 241, 245 (1985); Hi gbee v.

Commi ssi oner, supra at 446; sec. 301.6651-1(a)(2), Proced. &

Adm n. Regs. Because petitioner failed to offer any evidence of
reasonabl e cause and lack of willful neglect for her failure to
file timely, respondent’s determ nation that she is liable for
the addition to tax under section 6651(a)(1l) is sustained.

Section 6654(a) Addition to Tax

Section 6654(a) inposes an addition to tax for failure to
make tinely and sufficient paynents for estimted taxes. In
order for respondent to satisfy his burden of production under
section 7491(c) he nust produce evidence necessary to enable the
Court to conclude that petitioner had an obligation to nake an

estimated tax paynent. See Wieeler v. Conm ssioner, 127 T.C

200, 211 (2006), affd. 521 F.3d 1289 (10th Cir. 2008).
Specifically, respondent nust produce evidence show ng that

petitioner had a “required annual paynent” as defined by section
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6654(d)(1)(B) for the year at issue. See id.

The section 6654 addition to tax is calculated with
reference to four required install nent paynents of the taxpayer’s
estimated tax liability. Sec. 6654(c)(1). Each required
install ment of estimated tax is equal to 25 percent of the
“requi red annual paynent.” Sec. 6654(d)(1)(A).

Under section 6654(d)(1)(B), “required annual paynment” nmeans
the | esser of:

(1) 90 percent of the tax shown on the
return for the taxable year (or, if no return
is filed, 90 percent of the tax for such
year), or

(1i) 100 percent of the tax shown on the
return of the individual for the preceding
t axabl e year.

Clause (ii) shall not apply if the preceding taxable

year was not a taxable year of 12 nonths or if the

individual did not file a return for such preceding

t axabl e year.

Petitioner failed to file a return for 2005. The evidence
is sufficient for the Court to nake the anal ysis required by
section 6654(d)(1)(B)(i). Respondent introduced evidence show ng
that petitioner filed an untinely return for the preceding
taxabl e year, i.e., 2004, and the anobunt of tax shown on that
return was $1, 026

Petitioner for 2005 failed to pay either 90 percent of the

tax due for 2005 or 100 percent of the tax due for 2004.
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Accordingly, petitioner is liable for the addition to tax under
section 6654(a) for 2005.

We have considered the other argunents of the parties, and
they are either without nerit or not necessary to address in view
of our resolution of the issues in this case.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




