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VELLS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect

when the petition was filed.! Pursuant to section 7463(b), the

1Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, and Rul e references
(continued. . .)
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decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case.

This case is before the Court on petitioner Juan Colon’s
nmotion for partial summary judgnent pursuant to Rule 121. The
sol e issue we nust decide here is whether respondent’s issuance
of a joint notice of deficiency bars himfromdeterm ning that
petitioners are not marri ed.

Backgr ound

Sone of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of facts are incorporated in this
opi nion by reference and are found accordingly. At the tine they
filed their petition, petitioners Juan Colon (M. Colon) and
Nat al y Vel azquez (Ms. Vel azquez) were residents of Kansas.

M. Colon tinely filed a Form 1040, U.S. Individual I|ncone
Tax Return, for his 2008 tax year. On February 16, 2009, M.
Col on was issued a tax refund of $971. On May 18, 2009, M.
Col on and Ms. Vel azquez tinely filed a Form 1040X, Anmended U. S.
I ndi vi dual I ncone Tax Return, for their 2008 tax year. On that
Form 1040X, M. Colon and Ms. Vel azquez clained the filing status

“married filing jointly”.

Y(...continued)
are to the Tax Court Rules of Practice and Procedure.
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Respondent processed the Form 1040X and tinely nmailed a
joint notice of deficiency addressed to both M. Col on and Ms.
Vel azquez on August 18, 2009. The notice of deficiency
determ ned that M. Colon and Ms. Vel azquez were not eligible to
file as married filing jointly because they were not married at
the close of the tax year. Respondent therefore determ ned their
taxes using the rates that apply to single individuals.

M. Colon filed another Form 1040X, which respondent
recei ved on August 28, 2009. Respondent did not process that
return.

Petitioners tinely filed a joint petition with this Court.

Di scussi on

Rul e 121(a) provides that either party may nove for sunmmary
judgnent upon all or any part of the legal issues in controversy.
Full or partial sunmary judgnment nay be granted only if no
genui ne issue exists as to any material fact and the issues
presented by the notion may be decided as a matter of law.  See

Rul e 121(b); Sundstrand Corp. v. Conm ssioner, 98 T.C. 518, 520

(1992), affd. 17 F.3d 965 (7th G r. 1994).

M. Col on has noved for partial summary judgnent on the
i ssue of whether he is entitled to file a joint return with M.
Vel azquez. M. Colon contends that, because respondent issued a
joint notice of deficiency to himand Ms. Vel azquez, respondent

shoul d be barred fromdetermning, in that joint notice of
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deficiency, that M. Colon is not married. Respondent concedes
t hat separate notices of deficiency should have been issued to
M. Colon and Ms. Vel azquez. However, respondent contends that
M. Colon’s argunent that respondent should be bound by his

i ssuance of a joint notice of deficiency is contrary to the
intent of sections 6212 and 6213.

Partial summary judgnment on this issue is appropriate
because the relevant facts are not in dispute and the parties’
di sagreenent is a matter of |aw.

Section 6013(a) provides that a “husband and wi fe nay nmake a
single return jointly of incone taxes”. W have held that
section 6013 limts the benefits of joint filing to married

couples. See Lee v. Conm ssioner, 64 T.C. 552, 560 (1975), affd.

550 F.2d 1201 (9th Gr. 1977); Von Tersch v. Conm ssioner, 47

T.C. 415, 420-421 (1967). The Conmm ssioner has the right and the
obligation to determ ne whether a man and woman filing a joint

return are legally married. Untermann v. Conm ssioner, 38 T.C.

93, 95 (1962); Cersten v. Comm ssioner, 28 T.C. 756, 770 (1957),

affd. in part and remanded in part on other grounds 267 F.2d 195
(9th Gr. 1959). If the Comm ssioner properly determ nes that
such individuals are not legally married, then those individuals

are not entitled to file a joint return. Lee v. Conm ssioner,

supra at 560; Von Tersch v. Conm ssioner, supra at 420-421

Cersten v. Conm ssioner, supra at 771. As part of the deficiency
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proceedi ng, a taxpayer is entitled to challenge the
Comm ssioner’s determ nation regarding the appropriate filing

status for the taxpayer. MIllsap v. Conmm ssioner, 91 T.C 926,

936 (1988). “The filing status election is no different from any
ot her adjustnent that goes into the determ nation of a deficiency
under section 6211 et seq.” 1d.

Section 6212(a) provides that if the Conm ssioner determ nes
a deficiency in incone tax, “he is authorized to send notice of
such deficiency to the taxpayer by certified mail or registered
mail.” The notice of deficiency “shall be sufficient” if mailed
to the taxpayer at his | ast known address, unless the
Commi ssi oner has been properly notified that a fiduciary has been
substituted for the taxpayer. Sec. 6212(b)(1). In the case of a
joint income tax return, “such notice of deficiency may be a
single joint notice” unless the Conm ssioner has been notified
t hat the spouses have established separate residences. Sec.
6212(b)(2). The provisions of section 6212 were designed to
afford a taxpayer actual notice of the Comm ssioner’s
determ nation and an opportunity to litigate the validity of that

determnation in this Court. Rochell e v. Comm ssioner, 116 T.C.

356, 360 (2001), affd. 293 F.3d 740 (5th Cr. 2002); MKay V.
Comm ssioner, 89 T.C 1063, 1067 (1987), affd. 886 F.2d 1237 (9th

Cir. 1989); Miulvania v. Comm ssioner, 81 T.C. 65 (1983). W

therefore repeatedly have held that notices of deficiency are
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valid despite mnor errors, as long as the taxpayer receives
actual notice of the Comm ssioner’s determnation in tine to file

a petition wwth this Court. See, e.g., Rochelle v. Conm ssioner,

supra at 360; Frieling v. Conm ssioner, 81 T.C. 42, 53 (1983);

see also Scheidt v. Conmm ssioner, 967 F.2d 1448, 1450-1451 (10th

Gr. 1992), affg. T.C. Menp. 1985-235.

Al though that line of cases does not directly address M.
Colon’s contention, it is instructive insofar as it shows that
the primary purpose of the notice of deficiency is to provide the
taxpayer with tinmely notice of the Conm ssioner’s determ nation.
Section 7522 provides further el aboration regarding the required
content of the notice of deficiency. Section 7522 requires that
the notice “describe the basis for, and identify the anounts (if
any) of, the tax due, interest, additional anounts, additions to
the tax, and assessable penalties included in such notice.” Sec.
7522(a). According to section 7522, the notice of deficiency
nmust provide the taxpayer with notice of the Conmm ssioner’s basis

for determning that deficiency. Cadwell v. Conm ssioner, 136

T.C. 38, 49 (2011); Shea v. Conm ssioner, 112 T.C 183, 196

(1999). The notice nust be sufficient to permt the taxpayer to
conply with the requirenent of Rule 34(b) that the taxpayer nake

cl ear and conci se assignnents of every error alleged against the
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Conmi ssioner.? Cadwell v. Conm ssioner, supra at 49-50; Shea v.

Commi ssi oner, supra at 196-197. However, even an inadequate

description of the Comm ssioner’s basis in the notice of
deficiency wll not invalidate the notice. Sec. 7522(a).

We decline to accept M. Colon’s argunent that respondent’s
i ssuance of a joint notice of deficiency precludes respondent
fromdetermning that petitioners are not married. |I|ndeed,
respondent is required to nmake that determ nation. See Cersten

v. Conm ssioner, supra at 770.

The purpose of the notice of deficiency is to give the
t axpayer notice of the Conm ssioner’s determ nation and the basis
of that notice so that the taxpayer may tinely chall enge the

Conmi ssioner’s determination in this Court. See Cadwel |l v.

Conmi ssi oner, supra at 49; Rochelle v. Conni ssioner, supra at

360. M. Colon received actual notice of respondent’s

determnation in tinme to file his petition with this Court. In

2Rul e 34(b) requires that the petition contain:

(4) Cdear and concise assignnents of each and every
error which the petitioner alleges to have been conmtted by
the Comm ssioner in the determ nation of the deficiency or
liability. The assignnents of error shall include issues in
respect of which the burden of proof is on the Conm ssioner.
Any issue not raised in the assignment of error shall be
deened to be conceded. Each assignnent of error shall be
separately lettered.

(5) Cear and concise lettered statenents of the facts
on which petitioner bases the assignnents of error, except
W th respect to those assignnments of error as to which the
burden proof is on the Comm ssioner.
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spite of respondent’s acknow edged error in issuing a joint
notice of deficiency to both M. Colon and Ms. Vel azquez, the
notice of deficiency nevertheless informed M. Colon of the basis
for respondent’s determnation. |In his petition, M. Colon
specifically assigned error to respondent’s determ nation that he
was not entitled to file as married filing jointly. Accordingly,
M. Colon was in no way prejudiced by respondent’s error in
issuing a joint notice of deficiency.

Even in cases where the Conm ssioner raises a new matter in
his answer to the taxpayer’s petition in this Court, the proper
response is not to preclude the Conm ssioner from asserting that
new matter. Rather, it is to place the burden of proof as to
that new matter on the Conm ssioner. Rule 142(a); Hurst v.

Comm ssi oner, 124 T.C 16, 30 (2005); Wayne Bolt & Nut Co. V.

Comm ssi oner, 93 T.C. 500, 507 (1989). Because the taxpayer’s

filing status is no different fromany other adjustnment that is
part of the Conmm ssioner’s determ nation of a deficiency, it

should be treated no differently.® See MlIsap v. Conm ssioner,

supra at 936. The burden of proof remains on M. Col on because

3l ndeed, we have held that where the Comm ssioner first
asserted in his anmended answer that the taxpayer’s filing status
shoul d be changed, the Conm ssioner bore the burden of proof on
that issue. See Shackelford v. Conm ssioner, T.C Meno. 1995-
484. In that case, the Comm ssioner determ ned the taxpayer’s
filing status was “married filing separate” rather than “single”.
That case therefore did not raise the issue of whether the
Comm ssi oner was bound by his issuance of a joint notice of
defi ci ency.
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the notice of deficiency gave himnotice that respondent had
determned that his filing status is “single”. Respondent’s
answer did not assert any new matter that was not in the notice
of deficiency.
M. Colon directs our attention to several cases that he
contends provide support for his argunent that respondent is

precluded fromdeterm ning that his proper filing status is

“single”. However, the cases M. Colon cites do not support his
contention. In Schroeder v. Conm ssioner, T.C Meno. 1989-110,
the taxpayers failed to file a valid return. In his notice of

deficiency, the Comm ssioner elected to determine the couple’s
tax liability using joint rates. However, in an anendnent to his
answer in that case, the Conmm ssioner used separate rates to
determne the couple’s tax liability. The validity of the
couple’s marriage was not in issue. W held that the

Comm ssioner’s initial election in the notice of deficiency to
use joint rates was a binding election. The instant case is

di stingui shable fromthat case because the issue here is whether
petitioners are legally married, an issue that was not before the
Court in Schroeder. Respondent has the duty to determ ne whet her
petitioners are legally married, and only legally married couples

are entitled to file joint returns. See Lee v. Conmm Ssioner, 64

T.C. at 560; Gersten v. Conm ssioner, 28 T.C. at 770.
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In Wlson v. Conmm ssioner, 474 F.2d 600 (5th Gr. 1973), the

taxpayer and her |ate husband failed to file a return and the
Comm ssi oner issued a joint notice of deficiency to the couple.
The taxpayer contended that the joint notice of deficiency was
invalid because, pursuant to section 6212(b)(2), a joint notice
of deficiency was appropriate only where the taxpayers had filed
a joint incone tax return. Because she and her |ate husband had
filed no return, she argued that the joint notice of deficiency
was defective on its face. The Court of Appeals rejected the
t axpayer’s argunent, holding that the taxpayer’s filing of a
petition with the Tax Court vitiated any objection regarding the
notice of deficiency. The Court of Appeals stated: “The filing
of the petition fully acknow edged that the purpose of the
deficiency notice, which is to give the taxpayer notice that a
deficiency has been assessed and give himan opportunity to have
t he assessnent reviewed by the Tax Court, was acconplished.” 1d.
at 603. Indeed, the Court of Appeals’ holding in Wlson is
actually unhel pful to M. Colon’s contention because it again
underscores that the purpose of the notice of deficiency is to
gi ve the taxpayer notice of the Conm ssioner’s determ nation.

M. Colon also contends that this Court is not authorized to
relieve Ms. Velazquez of joint liability because she filed a
joint petition with this Court. M. Colon argues that upon the

filing of a joint petition, we are authorized to enter decisions
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for separate anounts only if we decide a spouse is entitled to
relief fromjoint and several liability pursuant to section 6015
or if we decide one spouse is not liable for the fraud penalty.
We disagree. A taxpayer’s filing status is part of the

Comm ssioner’s determ nation that we review. Taxpayers who are
not married are, by law, not entitled to file jointly. See Lee

v. Conm ssioner, supra at 560; Von Tersch v. Commi ssioner, 47

T.C. at 420-421. Accordingly, we are required to revi ew
respondent’s determi nation that petitioners are not legally
marri ed.

On the basis of the foregoing, we hold that respondent’s
i ssuance of a joint notice of deficiency to petitioners does not
preclude himfromdetermning that M. Colon’s proper filing
status is “single”. W therefore will deny M. Colon’s notion
for partial sunmary judgnent.

In reaching this holding, we have considered all the
parties’ argunments, and to the extent not addressed herein, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

An appropriate order wll

be issued.



