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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

MARVEL, Judge: In a Notice of Determ nati on of Wbrker

Classification (notice of determ nation) under section 7436,1

respondent determ ned that nine workers were enpl oyees of

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code as in effect for the periods in issue,

and al |

Rul e references are to the Tax Court Rules of Practice

and Procedur e.
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wi t hhol di ng, and Feder al

under section 6651(a)(1)
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| nsurance Contributions Act (FICA) taxes,

in the foll ow ng anpunts:

Taxabl e peri od ended 2000

petitioner during 2000 and 2001 and that petitioner was |iable

i ncone tax

Unenpl oynent Tax Act (FUTA) taxes,

t he

section 6662 accuracy-related penalty, and the addition to tax

Tax/addi ti on/ penalty Mar. 31 June 30 Sept. 30 Dec. 31 Tot al
FI CA $6, 200. 18 $6, 200. 18 $6, 200. 18 $6, 200. 18 $24, 800. 72
| ncome tax 11, 346.72 11,346.72 11,346.72 11,346.72 45, 386.88
Sec. 6651(a)(1) 4,386.73 4,386.73 4,386.73 4,386.73 17,546.92
Sec. 6662 3,509.38 3,509.38 3,509.38 3,509.38 14,037.52
FUTA --- --- --- 3, 337.83 3, 337.83
Sec. 6651(a)(1) --- --- --- 834. 46 834. 46
Sec. 6662 --- --- --- 667. 57 667. 57

Tot al 25,443.01 25,443.01 25,443.01 30,282.87 106,611.90
Taxabl e peri od ended 2001

Tax/addi ti on/ penalty Mar. 31 June 30 Sept. 30 Dec. 31 Tot al
FI CA $6,200. 17 $6,200.17 $6,200.17 $6,200.17 $24,800.68
| ncome tax 11, 346.72 11,346.72 11,346.72 11,346.72 45, 386.88
Sec. 6651(a)(1) 4,386.73 4,386.73 4,386.73 4,386.73 17,546.92
Sec. 6662 3,509.38 3,509.38 3,509.38 3,509.38 14,037.52
FUTA --- --- --- 3, 337.83 3, 337.83
Sec. 6651(a)(1) --- --- --- 834. 46 834. 46
Sec. 6662 --- --- --- 667. 57 667. 57

Tot al 25,443.00 25,443.00 25,443.00 30,282.86 106,611.86
In his pretrial nmenorandum respondent conceded that he has
m st akenly applied both the section 6651(a)(1) addition to tax

and the section 6662 accuracy-related penalty to the periods
ended Septenber 30 and Decenber 31, 2000, and March 31, June 30,

2001,

Sept enber 30, and Decenber 31, and provided the foll ow ng

revi sed nunbers:
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Taxabl e period ended 2000

Tax/ addi ti on/ penal ty Mar. 31 June 30 Sept. 30' Dec. 31 Tot a

FI CA $6, 200. 18 $6, 200. 18 $6, 200. 18 $6, 200. 18 $24, 800. 72
| ncone tax 11,346.72 11,346.72 11,346.72 11,346.72 45, 386. 88
Sec. 6651(a) (1) --- --- 4,386.73 4,386.73 8, 773. 46
Sec. 6662 3, 509. 28 3, 509. 28 --- --- 7,018. 56
FUTA --- --- --- 3, 337.83 3, 337.83
Sec. 6651(a) (1) --- --- --- 843. 33 843. 33

Tot al 21,056.18 21,056.18 21,056.18 26,114.79 90, 160. 78

The entries in the designated colum do not add up to the total shown
for the colum. Respondent will have to clarify the extent of his concession
in a Rule 155 conputation

Taxabl e peri od ended 2001

Tax/ addi ti on/ penal ty Mar. 31 June 30 Sept. 30 Dec. 31! Total?
FI CA $6, 200. 17 $6, 200.17 $6, 200.17 $6, 200. 17 2$24, 800. 88

| ncone tax 11,346.72 11,346.72 11,346.72 11,346.72 45, 386. 88
Sec. 6651(a)(1) 4,386.73 4,386.73 4,386.73 4,386.73 17, 546. 92
FUTA --- --- --- 3,337.83 3,337.83
Sec. 6651(a)(1) --- --- --- 843. 33 843. 33
Tot al 21,933.62 21,933.62 21,933.62 26,958.11 92, 758. 97

The entries in the designated colums do not add up to the total shown
for the colum. Respondent will have to clarify the extent of his concession
in a Rule 155 conputation

2The entries in this row do not add up to the total shown for the row
Respondent will have to clarify the extent of his concession in a Rule 155
conput at i on.

After concessions,? the issues for decision are:

(1) Wether Richard D. Rudd, Sr., Richard D. Rudd, Jr.,
Sherilyn J. Gallegos, George Gallegos Ill, Sean L. Turner, Gary
W Neil son, Shanna Rudd, Brian Welling, and M chael L. Steward
(hereinafter the workers) were enpl oyees of petitioner during

2000 and 2001; and

2Petitioner does not directly address respondent’s revised
adj ustnments regarding the sec. 6662 accuracy-related penalty or
the additions to tax under sec. 6651(a) in its briefs.
Therefore, we will deem petitioner to have conceded these
adjustnents if we conclude that respondent’s determ nation
regarding the classification of the workers is sustained. See
Rul e 151(e)(4) and (5); Petzoldt v. Comm ssioner, 92 T.C 661
683 (1989).




- 4 -
(2) whether petitioner is entitled to relief under the
Revenue Act of 1978, Pub. L. 95-600, sec. 530, 92 Stat. 2885, as

anmended (act section 530).
FI NDI NGS OF FACT

The parties stipulated sone of the facts. The stipul ated
facts are incorporated herein by this reference. Petitioner’s
princi pal place of business was in Northglenn, Colorado, when its
petition was filed. During the periods at issue, petitioner was
a corporation that operated a nmuffler shop in the State of
Col or ado. *

Petitioner had filed Forns 941, Enployer’s Quarterly Federal
Tax Return, and Forns 940, Enployer’s Annual Federal Unenpl oynent
(FUTA) Tax Return, and had issued Forns W2, Wage and Tax
Statenent, to its enpl oyees for taxable periods endi ng before
2000.* However, during 2000, petitioner took the position that it
was no longer required to file Fornms 940 and 941 because it had
no enpl oyees, and it requested refunds of the taxes reported on

Forms 940 and 941 for 1997 and 1998. In January 2001, respondent

During the trial, Ms. Rudd clained that petitioner had been
di ssol ved but offered no credible evidence to support her claim
In contrast, respondent’s revenue agent Beth N chols testified
that petitioner advertised its business in the Yell ow Pages
during the periods at issue and during the audit and that
petitioner was |listed, and continues to be listed, in the phone
book.

“Petitioner filed Forms 941 for the periods ended Mar. 31
and June 30, 2000, on which it reported no wages and no tax
liability.
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refunded $88,000 to petitioner.® Subsequently, respondent
suspected that the refund was erroneous and began an audit of
petitioner’s enploynent tax conpliance.® Respondent’s revenue
agent Beth N chols conducted the audit from approxi mately spring
2001 to 2003 when respondent issued the notice of determ nation.
During the exam nation, Revenue Agent N chols unsuccessfully
attenpted to obtain petitioner’s books and records, including its
bank records, frompetitioner’s agent, Dolores Rudd. After

di scovering that petitioner was using bank accounts in other
names, Revenue Agent N chols sunmoned the bank records fromthose
accounts.’ Revenue Agent N chols analyzed the bank records and
conducted additional investigation of petitioner’s business
activities. On the basis of her analysis, Revenue Agent N chols

concluded that petitioner was still in business® and that

SPetitioner subsequently filed a refund claimfor its 1999
enpl oynment taxes, which respondent ultimtely deni ed.

ln 2002, the United States instituted |egal proceedings
agai nst petitioner for the return of the erroneous refund.

'Respondent sumoned bank records for accounts not in
petitioner’s name but in the nanes of entities traceable to
petitioner and into which petitioner’s receipts were deposited.
Respondent traced activity in those accounts to petitioner’s
busi ness | ocation and attributed the activity to petitioner for
t ax purposes.

8Peti ti oner does not dispute that business activity simlar
to petitioner’s regular business activity in 1999 occurred at
petitioner’s business location in 2000 and 2001. M. Rudd
testified that at |east sone of the sane workers who perforned
services for Colorado Mufflers in 1999 performed simlar services
at petitioner’s business |ocation in 2000 and 2001.
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petitioner was periodically cashing | arge checks witten to cash.
Because Revenue Agent Ni chols had no payroll records for
petitioner for 2000 and 2001, she relied on the best information
avai |l able to her--the Forns W2, 940, and 941 from 1999--to
cal cul ate the wages paid and tax owed by petitioner for 2000 and
2001.

On Novenber 26, 2003, respondent issued a notice of
determ nation to petitioner in which he determ ned that
petitioner had nine workers during 2000 and 2001 whom it should
have treated as enpl oyees, that petitioner was not entitled to
relief under act section 530, that petitioner was liable for
i ncome tax w thhol ding, FICA and FUTA tax, the section 6651(a)(1)
addition to tax, and the section 6662 accuracy-related penalty
for each of the periods involved. Petitioner filed a tinely
petition challenging the determ nations.

On January 25, 2006, respondent filed requests for adm ssion
with this Court and nailed a copy to petitioner. However,
because the certificate of service used an address for petitioner
that was different fromthe address for petitioner in the Court’s
files, we served a copy of the requests for adm ssion on
petitioner at its address as shown in the Court’s files on

January 30, 2006. See Rule 90.

°Revenue Agent Nichols testified that in her experience, a
pattern of periodically cashing |large checks witten to cash
suggested a practice of paying workers in cash.
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On February 10, 2006, petitioner filed a notion for a
protective order fromrespondent’s discovery because “Justice
requires that the Petitioner be protected from annoyance, further
enbarrassnment, further undue burden and expense at |east until
t he Respondent provides the proof/evidence of personal
jurisdiction”. Petitioner’s notion for protective order was
deni ed on February 22, 2006.

Under Rule 90(c), respondent’s requests for adm ssion are
deened admtted unless, wthin 30 days of service of the request,
the party to whomthe request is directed serves upon the
requesting party (1) a witten answer specifically admtting or
denying the matter involved in whole or in part, or asserting
that it cannot be truthfully admtted or denied and setting forth
in detail the reasons why this is so, or (2) an objection,
stating in detail the reasons therefor. Petitioner’s response
was due on March 1, 2006. Petitioner did not respond to
respondent’s requests for adm ssion by the deadline set forth in
Rul e 90(c), ! and consequently, the matters contained therein were

deened admtted as of March 1, 2006. See Rule 90(c); Freedson v.

pPetitioner mailed a docunment to this Court entitled
“Petitioner’s Reply to Respondent’s First Requests for
Adm ssion”, which we received on Apr. 6, 2006. The docunent had
a certificate of service indicating that it had been sent to
respondent’s counsel nore than a nonth after the deadline
establ i shed under Rule 90(c). Consequently, the docunent was not
filed.
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Commi ssioner, 65 T.C 333, 334 (1975), affd. 565 F.2d 954 (5th

Cr. 1978). The deened adm ssions establish the foll ow ng:

The nine workers listed in the notice of determ nation
wor ked at petitioner’s business |ocation during the years in
i ssue.

I Petitioner hired, supervised, and paid the workers for
their services.

I Petitioner dictated when, where, and how t he workers
performed their services, and petitioner set their work hours.

I Petitioner controlled the anount of tinme each worker spent
perform ng services.

I Each worker was enployed full tinme by petitioner and was
restricted fromworking for another enpl oyer.

I The workers provided services on petitioner’s prem ses and
used petitioner’s tools, materials, and equi prment.

I The success or continuation of petitioner’s business
depended upon the performance of the nine workers’ services.

I The workers were regularly paid by the hour, week, or
mont h; they were not paid by job or on comm ssion, nor did they
realize a profit or loss as a result of their services.

I Both petitioner and the workers had the right to term nate

t he rel ati onshi p.
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I Petitioner and the workers believed thensel ves to be
entering into an enploynent relationship. They represented to
others that an enploynent relationship existed.

We issued a notice setting case for trial to petitioner.
The notice advised petitioner that a trial would be held during
t he Denver, Colorado, trial session of this Court beginning on
April 17, 2006. Included with the notice was our standing
pretrial order, which set forth in considerable detail the
requi renents i nposed on each party for adequate trial
preparation. Petitioner did not conply with the standing
pretrial order in that petitioner did not cooperate with
respondent in pretrial preparation, and petitioner did not
exchange trial exhibits wth respondent. Moreover, petitioner
di d not produce information and docunents in response to
respondent’s di scovery requests. However, petitioner did file a
pretrial menorandumthat was filled with argunents that can
fairly be characterized as frivol ous and groundl ess.

OPI NI ON

Relief From Deened Adm ssi ons

CGenerally, a fact that is deenmed admtted under Rule 90 is

conclusively established. Rule 90(f); see al so Sarchapone v.

Comm ssioner, T.C Meno. 1983-446. Rule 90(f) provides, however,

that the Court, on notion, may permt an adm ssion to be

w thdrawn or nodified if (1) the withdrawal or nodification would
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subserve the presentation of the nerits of the case, and (2) if
the party obtaining the adm ssion (respondent in this case) fails
to satisfy the Court that the withdrawal or nodification wll
prejudice himin prosecuting his case or defense on the nerits.
Petitioner did not nove for relief fromthe deenmed adm ssions at
any tinme before or during trial. Petitioner requested relief
fromthe deenmed adm ssions for the first tinme in its posttrial
brief.

Petitioner’s agent, Dolores Rudd, who testified for
petitioner at trial, attenpted to explain petitioner’s failure to
file a tinmely response. The explanation was concl usory and
unconvi ncing and did not establish the elenents for relief
required by Rule 90. Because we find that respondent reasonably
relied upon the deened adm ssions and that w thdrawal of the
deened adm ssions woul d not foster presentation of the nerits and
woul d unfairly prejudi ce respondent, we shall deny petitioner’s
bel ated request for relief fromthe deened adm ssions. See

Dahl strom v. Conm ssioner, 85 T.C. 812, 819 (1985); Morrison v.

Conmi ssi oner, 81 T.C. 644, 649-650 (1983).

1. Classification of Petitioner’'s Wrkers

A. Burden of Proof

Odinarily, the Comm ssioner’s determnation is presuned to
be correct, and the taxpayer bears the burden of proving that the

determnation is erroneous. Rule 142(a); Wlch v. Helvering, 290
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U S 111, 115 (1933). This principle applies to the
Comm ssioner’s determ nation that a taxpayer’s workers are

enpl oyees. Boles Trucking, Inc. v. United States, 77 F.3d 236,

239-240 (8th Cr. 1996); Allen v. Conmm ssioner, T.C Meno. 2005-

118.
In certain circunstances, special statutory rules may apply
to shift the burden of proof to the Conm ssioner. See, e.g.,
sec. 7491; act sec. 530(e)(4).' However, petitioner does not
contend that these provisions affect an allocation of the burden
of proof in this case, and we conclude that they do not apply.
Petitioner does argue, however, that respondent’s
determ nations are arbitrary and capricious and that, therefore,

t he burden of proof nust shift to respondent.?? See United States

v. Janis, 428 U. S. 433, 441-442 & n.8 (1976) (burden of proof
shifts to Conm ssioner where determ nation | acks rational
foundation). However, petitioner has failed to denonstrate that
respondent acted arbitrarily in this case. Petitioner’s behavior
during the audit and the pretrial preparation of this case was
characterized by a consistent |ack of cooperation and by

consi der abl e obfuscation designed to prevent respondent from

1Subsec. (e) was added to act sec. 530 by the Small
Busi ness Job Protection Act of 1996, Pub. L. 104-188, sec.
1122(a), 110 Stat. 1766.

12Sec. 7491, which authorizes a shift in the burden of proof
if certain requirenents are net, applies only to taxes inposed by
subtit. A or B and does not apply to enpl oynent taxes inposed by
subtit. C
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ascertaining the facts regarding petitioner’s business, business
payroll, and workers. |t appears that petitioner used fictitious
names and/ or other conpanies to hide the nature and extent of its
busi ness activity fromrespondent during the years at issue.
Respondent’ s determ nati ons were necessarily based on the best
i nformati on avail able, including information obtained froma
visit to petitioner’s business |location, a review of petitioner’s
Forms W2, 940, and 941 for prior taxable periods, an anal ysis of
bank records of petitioner and others, and information obtained
fromat | east one of petitioner’s suppliers. W concl ude,
therefore, that respondent’s determ nations were not arbitrary or
capricious, and the burden of proof remains with petitioner.

B. Empl oyment St at us

The enpl oynent tax sections of the Internal Revenue Code are
in subtitle C. Under subtitle C, an enployer is obligated to pay
certain taxes inposed on enployers and nust also withhold from
enpl oyees’ wages certain taxes inposed on enpl oyees. Sections
3111 and 3301 i npose the enpl oyer-Ilevel taxes under FICA and
FUTA, respectively. Section 3101 inposes a FICA tax on
enpl oyees, which section 3102 requires the enployer to collect.
Section 3402 requires an enployer to withhold from enpl oyees’
wages the enpl oyees’ shares of Federal income tax and to deposit

the ambunts withheld with the Internal Revenue Service. An



enpl oyer
enpl oyer

For
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is liable for the anmounts required to be wthheld if the
does not withhold as required. Sec. 34083.

enpl oynment tax purposes, the term “enpl oyee” includes

“any individual who, under the usual comon |aw rul es applicable

in determ ning the enpl oyer-enpl oyee rel ati onship,[*¥ has the

status of an enployee”. Sec. 3121(d)(2); accord sec. 3306(i).

I n applying the common | aw rul es, uncertainty should be resol ved

in favor

of enploynment. Breaux & Daigle, Inc. v. United States,

900 F.2d 49, 52 (5th Gr. 1990).

B3Secs. 31.3121(d)-1(c)(2) and 31.3306(i)-1(b), Enpl oynent
Tax Regs., define an enpl oyer-enpl oyee relationship as foll ows:

CGenerally such relationship exists when the person for
whom services are perforned has the right to contro
and direct the individual who perforns the services,

not

only as to the result to be acconplished by the

work but also as to the details and neans by which that
result is acconplished. That is, an enployee is
subject to the will and control of the enpl oyer not
only as to what shall be done but how it shall be done.
In this connection, it is not necessary that the

enpl oyer actually direct or control the manner in which
the services are perforned; it is sufficient if he has
the right to do so. The right to discharge is also an
i nportant factor indicating that the person possessing

t hat

right is an enployer. Oher factors

characteristic of an enpl oyer, but not necessarily
present in every case, are the furnishing of tools and
the furnishing of a place of work, to the individua
who performs the services. 1In general, if an

i ndi vidual is subject to the control or direction of
another nerely as to the result to be acconplished by
the work and not as to the neans and nethods for
acconplishing the result, he is an independent
contractor. * * *

See al so sec. 31.3401(c)-1(b), Enploynment Tax Regs. (using
virtually identical |anguage).
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I n eval uati ng whet her an enploynent relationship exists
bet ween a business and one of its workers, the courts consider
the followng factors to deci de whether a worker is a conmon | aw
enpl oyee or an independent contractor: (1) The degree of control
exercised by the principal; (2) which party invests in the work
facilities used by the individual; (3) the opportunity of the
i ndi vidual for profit or loss; (4) whether the principal can
di scharge the individual; (5) whether the work is part of the
principal’s regular business; (6) the permanency of the
relationship; and (7) the relationship the parties believed they

were creating. Ewens & MIller, Inc. v. Conmm ssioner, 117 T.C

263, 270 (2001); Wber v. Conm ssioner, 103 T.C 378, 387 (1994),

affd. per curiam 60 F.3d 1104 (4th Gr. 1995). Al of the facts
and circunstances of each case are considered, and no single

factor is dispositive. Ewens & MIller, Inc. v. Conm Ssioner

supra at 270; Wber v. Conm ssioner, supra at 387. W consider
the factors bel ow

1. Deqr ee of Control

Wiile no single factor is dispositive, the degree of control
exercised by the principal over the details of the individual’s
work is one of the nost inportant factors in determ ning whet her
a common | aw enpl oynent relationship exists. See, e.g.,

Cl ackanmas Gastroenterol ogy Associates, P.C. v. Wlls, 538 US.

440, 448 (2003); Leavell v. Comm ssioner, 104 T.C 140, 149
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(1995). The degree of control necessary to find enpl oyee status
varies with the types of services provided by the worker. Wber

v. Conm ssioner, supra at 388. However, the control factor does

not require a supervisor to stand over and direct every nove nade
by the worker; it is sufficient if the supervisor has the right
to do so. |d.; see sec. 31.3401(c)-1(b), Enploynent Tax Regs.

Deened adm ssions confirmthat petitioner exercised control
over each of the nine workers. Petitioner directed when, where,
and how each worker was to perform services. Petitioner
controlled the manner in which the workers perforned. Petitioner
set each worker’s work hours and controlled the amount of tine
each person worked.

This factor favors an enpl oynent rel ationship.

2. | nvestnent in Facilities

The fact that a worker provides his or her own tools
general ly indicates independent contractor status. Breaux &

Daigle, Inc. v. United States, supra at 53. Respondent

determ ned that the workers provided services using petitioner’s
equi pnent. The deened adm ssions establish that petitioner
supplied the facility, equipnent, and parts the workers used to
performtheir services.

This factor favors an enpl oynent rel ationship.
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3. Opportunity for Profit or Loss

Respondent determ ned that petitioner paid the workers in
cash every week. Although Ms. Rudd sunmarily disputed
respondent’s determ nation, she provided no credible evidence of
petitioner’s finances and expenditures for 2000 or 2001. In
contrast, the deenmed adm ssions establish that petitioner paid
the individuals by the hour, week, or nonth for their services,
that petitioner did not pay the workers by the job or on
comm ssion, and that the workers did not participate in the
profit or loss resulting fromtheir services.

This factor favors an enpl oynent rel ationship.

4. Ri ght To Di schar ge

The deened adm ssions establish that petitioner had the
right to hire and fire each of the workers. Petitioner did not
i ntroduce any credible evidence to the contrary.

This factor favors an enpl oynent rel ationship.

5. Petitioner’s Requl ar Busi ness

Ms. Rudd testified that the services perfornmed at
petitioner’s location during 2000 and 2001 were the sane kind of
services that petitioner offered in 1999. Petitioner’s regular

business in 1999 was the operation of a nuffler shop. Petitioner
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hired workers to provide services as part of its regular busi ness
activity.
This factor favors an enpl oynent rel ationship.

6. Per manency of the Rel ati onship

The deened adm ssions establish that the workers were
enpl oyed full time during 2000 and 2001. 1In addition, the record
establishes that at |east sonme of the workers had perforned
services for petitioner and at petitioner’s location in prior
years.

This factor favors an enpl oynent rel ationship.

7. Rel ationship the Parties Believed They Were Creati ng

The deened adm ssions establish that petitioner and the
wor kers believed they had created an enpl oynent rel ati onship and
that petitioner and the workers consistently presented their
rel ati onship as an enpl oynent rel ationship.

This factor favors an enpl oynent rel ationship.

8. Concl usi on

After review ng the record and wei ghing the factors, we
conclude that petitioner has failed to prove that respondent’s
determ nation treating the workers as petitioner’s enpl oyees was

in error.

“Ms. Rudd admitted that at | east sonme of the workers
provi ded services during 2000 and 2001.



[11. Act Section 530 Relief

Act section 530 grants relief fromthe obligation to pay
enpl oynent taxes to enployers who incorrectly treat wage paynents
to enpl oyees as paynents to i ndependent contractors if certain
requi renents are nmet. Act section 530(a)(1l) provides in relevant
part:

(1) I'n general.--1f--
(A) for purposes of enploynent taxes, the taxpayer

did not treat an individual as an enpl oyee for any

period * * * and
(B) in the case of periods after Decenber 31,

1978, all Federal tax returns (including information

returns) required to be filed by the taxpayer with

respect to such individual for such period are filed on

a basis consistent with the taxpayer’s treatnent of

such individual as not being an enpl oyee,

then, for purposes of applying such taxes for such

period with respect to the taxpayer, the individual

shal |l be deened not to be an enpl oyee unless the

t axpayer had no reasonabl e basis for not treating such

i ndi vi dual as an enpl oyee.

Act section 530(a)(3) limts the relief avail abl e under act
section 530(a)(1) by providing that act section 530 relief is not
available if the “taxpayer (or a predecessor)” treated any

i ndi vidual holding a “substantially simlar position as an

enpl oyee”. An enpl oyer nust satisfy all of the requirenents of
act section 530 to qualify for relief under that section. See

Ewens & MIler, Inc. v. Conm ssioner, 117 T.C 263 (2001).

Petitioner treated all of the workers as enpl oyees in 1999,

and petitioner filed Forms W2, 940, and 941 for 1999 consi stent
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wth its treatnment of the workers as enpl oyees. Consequently,
petitioner fails to satisfy all of the act section 530
requi renents. Petitioner is not entitled to relief under act
section 530.1%°

| V. Section 6673 Penalty

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty, not to exceed
$25,000, if it appears that the taxpayer has instituted or
mai nt ai ned a proceeding primarily for delay or that the
taxpayer’s position is frivolous or groundless. Although
respondent has not asked the Court to inpose a penalty under
section 6673(a)(1l), the Court may sua sponte inpose such a

penal ty against a taxpayer. See Pierson v. Conm ssioner, 115

T.C. 576, 580-581 (2000).

In its opening brief, petitioner argued that Forns 940,
941, and W2 and Form W4, Enpl oyee’s Wt hhol ding Al | owance
Certificate, are invalid because they lack an Ofice of

Managenent and Budget (OVB) nunber. Petitioner also |listed

SpPetiti oner argues that respondent failed to provide notice
of act sec. 530 to it as required by act sec. 530(e)(1). Because
in any event petitioner did not satisfy the act sec. 530
requi renents before the examnation, it was not prejudiced by any
| ack of notice. See Nu-Look Design, Inc. v. Conm ssioner, 356
F.3d 290, 295 (3d GCir. 2004), affg. T.C. Meno. 2003-52.

Mor eover, petitioner was informed of act sec. 530 in the notice
of determ nation of worker classification. See id. (relief under
due process clause not warranted where notice of determ nation of
wor ker cl assification advised taxpayer of safe harbor provisions
of act sec. 530 and procedure for challenging determ nation).
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mul ti pl e ways respondent’s forns allegedly violated the Paperwork
Reduction Act (PRA). Petitioner repeatedly failed to cooperate
wi th respondent because respondent allegedly failed to prove a
del egation of authority, and petitioner repeated the del egation
of authority argunment in its reply brief. Petitioner also argued
that even if the workers in question were its enpl oyees, they
recei ved nontaxabl e income and not wages. Finally, petitioner
guestioned the validity of the notice of determ nation because it
“did not contain any statutes telling the Petitioner what
statutes created the duty that it nust pay soneone el se’'s taxes.”

The courts have consistently held all of these argunents to

be frivolous and without nmerit. See Janes v. United States, 970

F.2d 750, 753 n.6 (10th Cr. 1992) (rejecting taxpayer’s
argunents regarding invalid OV nunbers and viol ati ons of PRA)

Wl cox v. Conm ssioner, 848 F.2d 1007, 1008 (9th G r. 1988)

(rejecting taxpayer’s argunents that wages are not incone), affgqg.

T.C. Meno. 1987-225; \Wheeler v. Commi ssioner, T.C Meno. 2006-109

(rejecting taxpayer’s argunents regarding validity of notice of

deficiency); Nunn v. Comm ssioner, T.C Meno. 2002-250 (rejecting

chal l enge to Internal Revenue Service jurisdiction over taxpayers
and docunents). W warned petitioner’s agent on at |east two
occasions that if petitioner continued to raise frivolous
argunents, we would inpose a penalty under section 6673. After

each warning, petitioner continued to assert its frivol ous
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argurments. Accordingly, we award a penalty of $3,000 to the
Uni ted States.

To reflect the foregoing,

The decision will be entered

under Rul e 155.




