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VEMORANDUM OPI NI ON

MARVEL, Judge: Pursuant to section 6330(d),?! petitioner has
petitioned for a review of respondent’s determnations (1) to
file a notice of Federal tax lien (NFTL) with respect to

petitioner’s unpaid Federal inconme tax liability for 1993 and (2)

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code (Code), as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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to proceed by levy to collect that liability. After
concessions,? the i ssue we nmust decide is whether respondent
abused his discretion in determ ning that the proposed | evy may
proceed and that the NFTL filed with respect to the unpaid
l[iability was appropriate. To resolve this issue, the parties
contend we nmust consider the follow ng questions: (a) Wether
this Court has jurisdiction to consider petitioner’s unperfected
and untinely clainms that he overpaid his tax liabilities for
years after 2003 (nondeterm nation years) and that the
over paynents should be applied to reduce or elimnate the unpaid
liability for 1993 (determ nation year); and (b) whether the
mtigation provisions of sections 1311-1314 enable us to consider
petitioner’s overpaynent clainms with respect to the
nonndet erm nati on years.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts is incorporated herein by
this reference. Petitioner resided in Louisiana when the
petition was fil ed.

Petitioner and his wife, Patricia AL Conn, tinely filed
their 1993 Form 1040, U.S. Individual Income Tax Return.

Subsequent |y, petitioner was indicted for making, uttering, and

2Petitioner concedes his claimfor interest abatenent and
agrees that collection alternatives are no | onger at issue.
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possessing forged securities. The charges arose from
petitioner’s m sappropriation of funds fromthe Police
Associ ation of New Ol eans. On Septenber 5, 1996, petitioner
pl eaded guilty to making, uttering, and possessing a forged
security with the intent to deceive under 18 U S. C. sec. 513(a).
As part of petitioner’s sentence, the U S. District Court for the
Eastern District of Louisiana ordered himto pay $185,248.86 in
restitution and sentenced himto 15 to 21 nonths’ inprisonnent.

On the basis of the crimnal case, respondent determ ned
that petitioner was required to include the m sappropriated funds
in his inconme for 1993 but that he failed to do so. On April 8,
1997, respondent nmailed to petitioner a notice of deficiency for
1993. At that time, petitioner was serving his sentence in a

Federal penitentiary in Texas. Conn v. Conm ssioner, T.C Meno.

2008-186. Al t hough respondent nailed a joint notice of
deficiency to petitioner and his wife at their |ast known
address, petitioner did not receive the notice or file a tinely
petition to contest it because of his tenporary residence in the
Federal penitentiary.® 1d.

On Septenber 9, 1997, respondent assessed an incone tax

deficiency of $14, 445, a section 6663 penalty of $9, 639, and

SMs. Conn filed a separate petition in response to the
notice of deficiency. Before trial the Conm ssioner conceded
t hat under sec. 6015 Ms. Conn was not liable for the deficiency,
and we entered a decision reflecting the settlenent. Conn v.
Comm ssioner, T.C Menp. 2008-186.
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interest (collectively, the 1993 liability) against petitioner
for 1993. Respondent subsequently filed two NFTLs agai nst
petitioner’s property in Louisiana and nailed petitioner a Notice
of Federal Tax Lien Filing and Your Right to a Hearing, dated
January 16, 2003. On February 7, 2003, respondent mailed to
petitioner a Final Notice of Intent to Levy and Notice of Your
Right to a Hearing with respect to the 1993 liability.

Petitioner tinely submtted a Form 12153, Request for a
Col | ection Due Process Hearing, to contest the lien and | evy
notices. In the Form 12153 and throughout the hearing process
petitioner specifically requested the right to challenge the 1993
liability.

Settlenment O ficer Brenda Esser (Settlenment O ficer Esser)
conducted a section 6330 hearing on Novenber 14, 2006. She did
not permt petitioner to contest the 1993 liability because
respondent had nmailed a notice of deficiency to himfor 1993. In
a notice of determnation dated January 18, 2007, respondent’s
Appeals Ofice determned that the lien and | evy actions were
proper and sustained them

On February 23, 2007, petitioner tinely filed a petition for
review of respondent’s determnations. In the resulting case
this Court found that Settlenment O ficer Esser had inproperly
denied petitioner the right to raise the 1993 liability issue.

Conn v. Commi ssioner, supra. W held that, under section
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6330(c)(2)(B), petitioner could challenge the 1993 liability
because he never received the notice of deficiency. 1d. W
remanded the case to respondent to conduct a suppl enental hearing
under section 6330 at which petitioner could challenge the 1993
liability.

The case on renmand was assigned to Settlenent Oficer Doris
Augustine (Settlenment O ficer Augustine), who conducted the
suppl enental hearing on March 3, 2009. Settlenent O ficer
Augusti ne concl uded that respondent had properly determ ned
petitioner’s 1993 liability. Respondent’s Appeals Ofice issued
a Suppl enental Notice of Determ nation Concerning Collection
Actions Under Sections 6320 and 6330 agai n uphol di ng the
col l ection actions.

The case was set for trial in New Ol eans on Novenber 20,
2009. Before the trial date petitioner and respondent reached a
settlenent on the 1993 liability issue.* In a stipulation of
settled issues the parties agreed that petitioner was liable for
a $5,778 deficiency and a section 6663 penalty of $3,855 for 1993
plus interest (the stipulated liability). 1In a second
stipulation of settled issues, the parties agreed that petitioner

had failed to report $17,872 of income for 1993,

“Petitioner took the position that although he was convicted
of enbezzl enent, he did not direct the enbezzled funds to hinself
or use the funds for personal purposes. See Conn v.
Commi ssi oner, supra.
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On January 19, 2010, respondent filed a notion for remand to
consider collection alternatives. W granted the notion and
remanded the case for another supplenental hearing to be held by
April 26, 2010.

The second remand was assigned to Settlenment O ficer Janes
Feist (Settlenment Oficer Feist). On February 4, 2010,
Settlenment O ficer Feist requested that petitioner submt
specified informati on and docunents before the hearing, including
an updated Form 433-A, Collection Information Statenment for \Wage
Earners and Sel f- Enpl oyed I ndividuals, financial docunentation
supporting that form and a plan to satisfy the stipul ated
liability.

Petitioner did not submt any of the requested financi al
information. |Instead, petitioner submtted unsigned Forns 1040X,
Amended U.S. Individual Incone Tax Return, claimng that he had
overpaid his taxes for 1998 through 2004 and 2006 through 2008.°
The overpaynents were attributable to restitution paynents that
petitioner had made to satisfy the restitution conponent of his
sentence in the crimnal case. Beginning in Novenber 1996,
petitioner made restitution paynents. As of January 19, 2010,
petitioner had rmade restitution paynents totaling $50,827. 22.

Petitioner clained deductions for the restitution paynents on

SAfter the hearing petitioner restricted his claimto
of fsets arising fromoverpaynents nmade through 2004.
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Schedules C, Profit or Loss From Busi ness (Sol e Proprietorship),
attached to the unsigned Forns 1040X.°

On February 18, 2010, Settlenment O ficer Feist held a
t el ephone conference with petitioner and petitioner’s counsel.
Petitioner argued that the overpaynents shown on the unsigned
Forns 1040X for the nondeterm nation years should be of fset
against the 1993 liability. However, Settlenment Oficer Feist
did not consider the Fornms 1040X because petitioner had not
signed or filed them

Furthernore, Settlement O ficer Feist determ ned that he
coul d not consider the overpaynent clains because (1) the
over paynment clains were for nondeterm nation years and
petitioner’s assertion that he was entitled to offsets from

nondet erm nati on years was not an appropriate collection

bPetitioner clained the follow ng anbunts on his Forns
1040X: For 1998, a busi ness expense deduction of $1,625 and an
over paynent of $454; for 1999, a business expense deduction of
$1, 200 and an overpaynent of $400; for 2000, a business expense
deduction of $4,042 and an overpaynent of $1,334; for 2001, a
busi ness expense deduction of $2,875 and an over paynent of $947;
for 2002, a business expense deduction of $1,650 and an
over paynent of $463; for 2003, a busi ness expense deduction of
$575 and an over paynent of $165; for 2004, a busi ness expense
deduction of $5,580 and an overpaynent of $1,801; for 2006, a
busi ness expense deduction of $6,500 and an over paynent of
$1, 753; for 2007, a business expense deduction of $6,500 and an
over paynment of $2,661; and, for 2008, a business expense
deduction of $6,000 and an overpaynent of $1,949. The busi ness
expense deductions on the Schedul es C equal the anounts of
restitution that petitioner paid to the Departnment of Justice,
except for 2004, when petitioner paid $7,985 in restitution but
deducted only $5,580 on his 2004 Form 1040X.
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alternative, and (2) the overpaynent clains were not tinely
asserted during the section 6330 hearing.’

Petitioner also clained that he was entitled to interest
abatenent for the period fromhis hearing request until receipt
of a response fromthe Appeals Ofice. Settlenent Oficer Feist
denied this request, concluding that petitioner’s interest
abat enent cl ai mrs exceeded the scope of the hearing.® Finally,
Settlenment O ficer Feist concluded that petitioner presented no
viable collection alternative, largely because of his failure to
provi de pertinent financial information or to suggest an
appropriate alternate nmethod of paying the liability.

On March 11, 2010, respondent’s Appeals Ofice issued a
suppl emental notice of determ nation denying petitioner’s request
for collection alternatives, finding that all |egal and

procedural requirenents had been nmet as required by section

I'n concluding that the Fornms 1040X and attached Schedul es C
could not be considered, Settlement Oficer Feist stated:

Requesting adjustments of tax in periods outside of the
subject tax period is not a collection alternative.
Requesting adjustments is a liability issue for periods
ot her than the one subject period and this issue not
part of the current remand. In ny opinion, this issue
coul d have been and shoul d have been rai sed and
addressed no later than imediately after the tinme that
the current assessnment was sustai ned by Appeals Oficer
August i ne.

8As noted supra note 2, petitioner subsequently waived his
clains for interest abatenent and for consideration of collection
al ternatives
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6330(c) (1) and determning that the lien and | evy actions coul d
pr oceed.

Di scussi on

Col |l ection Hearing Procedure

A. Filing of NFTL and Rel ated Hearing Ri ghts

Section 6321 inposes a lien in favor of the United States on
all property and property rights of a taxpayer |iable for taxes
after a demand for the paynent of the taxes has been made and the
taxpayer fails to pay those taxes. The lien arises when the
assessnment is made. Sec. 6322. Section 6323(f) generally
requires the Secretary® to file an NFTL with the appropriate State
office for the lien to be valid against certain third parties.
Section 6320(a) requires the Secretary to notify the taxpayer in
witing of the filing of an NFTL and of the taxpayer’s right to
an admnistrative hearing on the matter. Section 6320(b) affords
the taxpayer the right to a hearing. Section 6320(c) requires
that the adm nistrative hearing be conducted pursuant to section

6330(c), (d) (other than paragraph (2)(B) thereof), and (e).

°The term “Secretary” nmeans “the Secretary of the Treasury
or his delegate”, sec. 7701(a)(11)(B), and the term“or his
del egate” neans “any officer, enployee, or agency of the Treasury
Departnent duly authorized by the Secretary of the Treasury
directly, or indirectly by one or nore redel egati ons of
authority, to performthe function nentioned or described in the
context”, sec. 7701(a)(12)(A).
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B. Notice of Intent To Levy and Rel ated Hearing Ri ghts

Section 6331(a) authorizes the Secretary to | evy upon al
property and property rights of a taxpayer liable for taxes who
fails to pay those taxes within 10 days after notice and demand
for paynment. Section 6330(a) provides that no | evy may be nade
on any property or rights to property of any person unless the
Secretary has notified such person in witing of the right to a
hearing before the levy is made. Section 6330(b) affords the
taxpayer the right to a hearing. Section 6330(c) specifies the
matters to be considered at the adm nistrative hearing and sets
forth the hearing procedures.

C. The Section 6320/6330 Heari ng

| f a taxpayer requests a hearing in response to either an
NFTL or a notice of |evy pursuant to section 6320 or 6330, a
hearing shall be held before an inpartial officer or enployee of
the IRS Ofice of Appeals. Sec. 6330(b)(1), (3). At the hearing
the taxpayer may raise any rel evant issue, including appropriate
spousal defenses, challenges to the appropriateness of the
coll ection action, and collection alternatives. Sec.
6330(c)(2)(A). A taxpayer may al so contest the existence or
anmount of the underlying tax liability if he did not receive a
notice of deficiency or did not otherw se have an opportunity to
dispute the tax liability. Sec. 6330(c)(2)(B); see also Sego v.
Comm ssioner, 114 T.C 604, 609 (2000).
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Foll owi ng the hearing, the Appeals Ofice nust determ ne
whet her the proposed collection action may proceed. |In making
that determ nation, the Appeals Ofice is required to take into
consideration: (1) Verification presented by the Secretary
during the hearing process that the requirenents of applicable
| aw and adm ni strative procedure have been net, (2) rel evant
i ssues raised by the taxpayer, and (3) whether the proposed lien
or levy action appropriately bal ances the need for efficient
collection of taxes with the taxpayer’s concerns regarding the
i ntrusiveness of the proposed levy action. Sec. 6330(c)(3).

Section 6330(d) (1) grants this Court jurisdiction to review
the determ nation made by the Appeals O fice in connection with
the section 6330 hearing. Were the underlying tax liability! is
properly at issue, we review the taxpayer’s liability de novo.

See Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000). W

review all other determ nations for abuse of discretion.

Lunsford v. Conmm ssioner, 117 T.C 183, 185 (2001); Sego V.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 182.

An abuse of discretion occurs if the Appeals Ofice exercises its
discretion “arbitrarily, capriciously, or w thout sound basis in

fact or law.” Whodral v. Comm ssioner, 112 T.C 19, 23 (1999).

W have interpreted the phrase “underlying tax liability”
in sec. 6330(d)(1) to include any anmounts owed by a taxpayer
pursuant to the tax |laws such as deficiencies, additions to tax,
and interest. Katz v. Conm ssioner, 115 T.C 329, 339 (2000).
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1. Petitioner’'s Challenges to the Notice of Determ nation

The parties have stipul ated the anmount of the unreported
i ncome petitioner enbezzled that nmust be included in his incone
for 1993. The parties have al so stipulated the resulting incone
tax deficiency and penalty amounts. Consequently, the parties
agree in effect to the anmount of the underlying tax liability for
1993 before any adjustnents for overpaynments in nondeterm nation
years.

The fundanmental dispute focuses on all eged overpaynents nade
in nondeterm nation years that petitioner asserts should be
determned in this section 6320/ 6330 case and then applied to
of fset the agreed-upon liability for 1993. Petitioner did not
file refund clains with respect to the all eged over paynents as
required by the refund provisions of the Code and rel ated
regul ations within the applicable period of Iimtations set forth
in section 6511(a). Petitioner attenpts to overcone this problem
by introducing into evidence unsigned Fornms 1040X cl ai m ng the
overpaynents and asserting that we have jurisdiction in this
proceedi ng not only to determ ne overpaynents but also to decide
that the mtigation provisions of sections 1311-1314 permt us to
do so. Petitioner thus attenpts to use this proceeding as a
“one-stop shop” for dispensing his brand of tax justice. W

decline to do so for the reasons set forth herein.
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[11. Jurisdiction in Section 6320/ 6330 Proceedi ngs To Deternine
Overpaynents in Nondeterm nation Years

Under section 6330(d)(1)(A), we have jurisdiction over the
determ nati on nmade by the Appeals Ofice and our jurisdiction is
defined by the scope of that determnation. Freije v.

Commi ssioner, 125 T.C. 14, 25 (2005). Under section 6330(c)(3),

the determ nation of the Appeals O fice nust take into account
the verification required by section 6330(c)(1), any rel evant
issue relating to the unpaid tax or the proposed collection
action that was raised by the taxpayer under section 6330(c)(2),
and t he bal anci ng consi derations required by section
6330(c)(3)(C. “Since an ‘unpaid tax’ is the sine qua non of the
Comm ssioner’s authority to levy”, a claimdirected at the status
of the tax as “unpaid’” is a relevant issue relating to the unpaid
tax or the proposed collection action. 1d. at 26. W have
stated in this regard as foll ows:

Meani ngful review of a claimthat a tax sought to be

coll ected by | evy has been paid, by neans of a

remttance or an available credit, wll typically

requi re consideration of facts and issues in

nondeterm nati on years, as those years may constitute

the years to which a remttance was applied or from

which a credit originated. [ld. at 26-27; fn. ref.

omtted.]

In Frieje we held that we had jurisdiction to consider a
taxpayer’s claimthat a paynment nade in the determ nation year

was msapplied to an earlier nondeterm nation year insofar as the

facts and issues with respect to the nondeterm nati on year were
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rel evant to conputing the unpaid tax for the determ nation year.
After exam ning the facts and circunstances surroundi ng the
remttance, we concluded that the Conm ssioner’s application of
the remttance to the earlier nondeterm nation year was proper.

Qur jurisdiction to consider relevant issues raised in a
section 6320 or 6330 proceeding is not unlimted, however. |If a
t axpayer asserts that an overpaynent from a nondeterm nation year
shoul d be applied to an unpaid tax liability for a determ nation
year, the taxpayer nust denonstrate that he has acted tinely in
asserting his claimto the refund or credit. In Landry v.

Comm ssioner, 116 T.C. 60 (2001), we held that overpaynents from

nondet erm nati on years that were first clainmed on delinquent
returns filed nore than 3 years late did not reduce the anmount of
unpaid tax due for the determ nation years because the refund

cl ai ms made on the delinquent returns were barred by the
applicable period of limtations governing refunds and credits.

See secs. 6511, 6513. In Brady v. Conmmi ssioner, 136 T.C.

(2011), we held that alleged overpaynents for nondeterm nation
years that the taxpayer had asserted on refund cl ai ns disall owed
by the Comm ssioner could not be credited against the unpaid tax
for the determ nation year because the taxpayer did not file a
refund suit to contest the disallowance within the period of
[imtations set forth in section 6532. These cases establish

that if we assunme our jurisdiction in cases governed by section
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6330 may permt us to consider overpaynment clainms arising from
nondeterm nati on years, we may not credit against unpaid tax owed
for a determ nation year any all eged overpaynent that is not
tinely asserted or litigated as required by the refund provisions
of the Code.

Petitioner made restitution paynments during years after
1993, but he did not claima deduction for the restitution
paynments on his original returns for those years. After
respondent initiated collection activity with respect to the
unpaid 1993 liability, petitioner belatedly attenpted to claim
that he was entitled to deduct the restitution paynents and that
he had overpaid his tax liabilities for years in which he nmade
restitution paynents. Petitioner did not file formal refund
clains wwth respect to the all eged overpaynents, however
| nstead, he introduced into evidence unsigned and unfiled Forns
1040X with respect to the nondeterm nation years in which he had
paid restitution, arguing that he is entitled to credits agai nst
his 1993 liability for the overpaynents.

Li ke the taxpayers in Landry and Brady, petitioner did not
take tinmely action to obtain credit or refund of overpaynents
with respect to the nondeterm nation years. Petitioner, however,
attenpts to avoid the limtations problemby claimng that the
mtigation provisions of sections 1311-1314 apply. As we

understand petitioner’s argunent, he asserts that the provisions
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apply because: (1) The parties entered into a stipulation
regardi ng the anmount of enbezzl enent inconme that was includable
in petitioner’s incone for 1993 and that stipulation constitutes
a determnation within the neaning of section 1313(a); (2) the
determ nation adopts a tax treatnent of the enbezzl enment incone
that is inconsistent with a different and erroneous tax position
i nvol ving the enbezzl enent incone; (3) the connection between the
two i nconsistent positions is described in section 1312; and (4)
the other tax years are closed for adjustnent under the
applicable period of limtations. Respondent disagrees.
Respondent asserts that petitioner does not correctly state the
conditions for mtigation; and that even if he did accurately
state the conditions, he failed to denonstrate that he net all of
the required conditions for mtigation to apply under sections
1311-1314.

Congress enacted the mtigation provisions, presently
codified as sections 1311-1314, to provide relief for specified
errors and inconsistent positions in very limted circunstances.

Bradford v. Commi ssioner, 34 T.C 1051, 1054 (1960); see al so

Fong v. Comm ssioner, T.C Menon. 1998-181. The mitigation

provi sions are detailed, and any party claimng the benefit of
the provisions nust carry the burden of proving that the

provi sions apply. Bradford v. Conm ssioner, supra at 1054.




Section 1311(a) provides:
SEC. 1311(a). Ceneral Rule.--If a determ nation

(as defined in section 1313) is described in one or

nore of the paragraphs of section 1312 and, on the date

of the determ nation, correction of the effect of the

error referred to in the applicabl e paragraph of

section 1312 is prevented by the operation of any |aw

or rule of law, other than this part and other than

section 7122 (relating to conprom ses), then the effect

of the error shall be corrected by an adjustnent nade

in the amount and in the manner specified in section

1314.
Under section 1313(a), a determnation is (1) a decision by the
Tax Court or a judgnent, decree, or other order by any court of
conpetent jurisdiction, which has becone final; (2) a closing
agreenent made under section 7121; (3) a final disposition by the
Secretary of a claimfor refund; or (4) under regul ations
prescribed by the Secretary, an agreenent for purposes of this
part, signed by the Secretary and by any person, relating to the
l[tability of such person (or the person for whom he acts), in
respect of a tax under this subtitle for any taxable period. The
ci rcunst ances under which an adj ustnent under section 1311 is
aut horized are set forth in section 1312 and i nclude such things
as the double inclusion of an item of gross inconme and the double
al | omance or doubl e di sall owance of a deduction or credit. Sec.
1312(1)-(7).

Petitioner contends that the determnation in question is

the parties’ stipulation that he was required to include in his
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1993 taxabl e income $17,872 of enbezzl enent incomne, ! which
petitioner asserts will ultimately be incorporated into a
decision and that it qualifies as a decision of the Tax Court
under section 1313(a)(1l). Petitioner also appears to contend
that the inconsistent position requiring mtigation is
respondent’s failure to allow deductions in the nondeterm nation
years for the anounts of restitution paid and to credit the
resul ting overpaynents against the 1993 liability.

We reject petitioner’s mtigation argunent for several
reasons. First, petitioner has failed to prove that a qualifying
determ nation within the neaning of section 1313(a) has been
made. Second, petitioner has failed to denonstrate any
ci rcunst ances described in section 1312 under which the
adj ust nent provi ded by section 1311 is authorized. Third,
petitioner has failed to prove that the all eged overpaynents
resulting fromrestitution paynents nmade in the nondeterm nation
years are the result of any error in the prior tax treatnent of
t hose paynments or in the prior tax treatnment of the enbezzl enent
income that generated the obligation to nake the paynents. W
el abor ate bel ow.

The only determ nation that petitioner identifies is the

stipulation of the parties regarding the anmount of enbezzled

“par. 1 of the second stipulation of settled issues
erroneously states that the taxable year is 2003, not 1993, but
the introductory | anguage confirns that the correct year is 1993.
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income includable in his 1993 incone. The stipulation has not
yet resulted in any decision, and it does not reflect a final
substantive decision on the nerits of the case. Odinarily, in
order to qualify as a court decision, judgnent, decree, or order
t hat has becone final wthin the nmeaning of section 1313(a)(1), a
court action nust involve a substantive decision on the nerits.

See, e.g., Cotter v. Comm ssioner, 40 T.C 506, 507-509 (1963).

An adm nistrative settlenent agreenment is not a determnation for

pur poses of section 1313(a)(1l). See Fruit of the Loom lInc. v.

Comm ssioner, 72 F.3d 1338 (7th Gr. 1996), affg. T.C Meno.

1994-492; Rasnussen v. United States, 811 F.2d 949 (5th G

1987). However, a decision incorporating a stipulation of
settlenment that specifies the tax treatnent of an adjustnent on

which mtigation is sought may qualify as a determ nation under

section 1313(a)(1l). See Shields v. United States, 265 F. Supp.

770 (N.D. Chio 1965), affd. 375 F.2d 457 (6th Cr. 1967).
Petitioner relies on Shields to support his argunent that

the stipulation constitutes a determnation wthin the nmeaning of

section 1313(a)(1). Unlike the stipulation in Shields, the

stipulation in question has not been incorporated in any

deci sion, nor has there been a binding determ nation by this

Court that is final.' W conclude that the stipulation is not a

2Al t hough neither party addressed this problem it does not
appear that mtigation relief can be obtained in the sane
(continued. . .)
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qual i fying determ nati on under section 1313(a)(1) on the facts of
this case.

We also reject petitioner’s contention that a circunstance
of adjustnent described in section 1312 exists in this case.
Petitioner has not denonstrated that there has been an erroneous
doubl e inclusion of the incone enbezzled by him nor has he
proven that there has been any doubl e disall owance of a proper
deduction with respect to the enbezzled incone. Petitioner’s
position stated sinply is that he has been required by the terns
of his sentence in the crimnal case to pay restitution with
respect to the inconme he enbezzled, he has paid sone of the
required restitution, and he is entitled to deduct the
restitution paynents, thereby generating overpaynents in other
years that should offset his liability for the enbezzl ed incone.
Petitioner’s position does not reflect any inconsistency or
inequity in the tax treatnent of either the enbezzl ed i ncone or
the restitution paynents that can be cured by recourse to the
mtigation provisions. W so hold.

Because the mtigation provisions of sections 1311-1314 do
not apply, we hold that petitioner’s time-barred overpaynent
clains for nondeterm nation years are not allowable as credits

against the 1993 liability. Petitioner has raised no other

2, .. continued)
proceeding as that in which a determnation is nmade. Benenson V.

United States, 385 F.2d 26, 30-31 (2d G r. 1967).
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i ssues under section 6320 or 6330 with respect to the NFTL or the
proposed | evy action. W conclude, therefore, that the Appeals
Ofice did not abuse its discretion in determning that the
coll ection actions nmay proceed, and we sustain the determ nation.

We have considered the remaining argunents of both parties
for results contrary to those discussed herein, and to the extent
not di scussed above, conclude those argunents are irrel evant,
nmoot, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




