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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of sections 6330(d) and 7463.' The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority.

Respondent issued petitioners a Notice of Determ nation

Concerning Coll ection Action(s) Under Section 6320 and/ or 6330

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, as anended.
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(notice of determnation). The issues for decision are: (1)
Whet her respondent abused his discretion in failing to abate
interest, and (2) whether respondent inproperly refused to abate
assessnents for additions to tax for failure to file under
section 6651(a)(1l) and failure to pay under section 6651(a)(2).

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. Petitioners resided in Tanpa, Florida, at the tine the
petition was fil ed.

Petitioners filed a 1997 Federal inconme tax return on March
1, 2001. The 1997 return reflected a tax due. There was no
remttance with the return. Respondent assessed the tax as well
as interest and additions to tax.

On May 1, 2002, respondent received an offer in conprom se
(AOC submtted by petitioners. The OC was returned to
petitioners on May 23, 2002, because respondent’s records
reflected that petitioners were not current in the filing of
quarterly enploynent tax returns. By cover l|letter dated June 27
2002, petitioners resubmtted the OC  Petitioners advised in
the letter that there was no payroll for their business, and
therefore no enpl oynent tax returns were due.

The O C was rejected in an Internal Revenue Service letter
dated April 21, 2003. The letter advised petitioners that the

anmount offered was | ess than the reasonabl e collection potential.



- 3 -
The letter detailed petitioners’ equity and future ability to pay
totaling $427,532. Petitioners offered $3,000 to pay a bal ance
due at that time of $7,961. The letter further noted that
petitioners’ special circunstances were considered, but they did
not warrant a decision to accept the offer.

Meanwhi | e, respondent issued to petitioners a notice of
intent to levy dated July 12, 2002, for the 1997 taxable year.
Petitioners submtted a tinely Form 12153, Request for a
Col l ection Due Process Hearing. Petitioners attached a statenent
explaining their position. Petitioners asserted that they were
out of work and that Ms. Conner was disabled. Petitioners
asserted that they were in very poor financial condition. They
further asserted that the I RS had del ayed resolution of their
case and asked that interest and “penalties”? be abat ed.
Petitioners paid the balance due on May 14, 2003, after the
noti ce of demand for paynment but prior to the issuance of the
notice of determnation. Petitioners however seek an abat enent
of interest and additions to tax.

On June 9, 2003, the Appeals Ofice issued the notice of
determ nation that petitioners are not entitled to an abat enent

of interest or additions to tax. A tinely petition was fil ed.

2The parties have each referred to “penalties”; however we
understand the parties’ reference to nean the additions to tax
under sec. 6651(a)(1l) and (2).
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Di scussi on

This Court has jurisdiction under section 6330 to review the
Commi ssioner’s adm ni strative determ nations. Sec. 6330(d).
Were the validity of the underlying tax liability is not at
i ssue, we review the determ nation for abuse of discretion. Sego

v. Comm ssioner, 114 T.C. 604, 610 (2000). \Where the underlying

tax liability is in issue, we review de novo. (Goza V.

Comm ssioner, 114 T.C 176, 181 (2000).

Petitioners do not appear to argue that the failure of
respondent to accept the O C was an abuse of discretion.
Accordi ngly, we need not, and do not, consider whether the
Appeal s officer’s refusal to accept the O C submtted by
petitioners was arbitrary, capricious, or without sound basis in

fact or law. See Wodral v. Conm ssioner, 112 T.C. 19, 23

(1999). We do however consider the question of abatenment of
interest and additions to tax.

A. Abatenent of |nterest

We have jurisdiction over petitioners’ request for abatenent
of interest because the Court has jurisdiction to reviewthe
Commi ssioner’s refusal to rebate interest under section 6404.

Katz v. Comm ssioner, 115 T.C 329, 340-341 (2000); Moore v.

Comm ssioner, 114 T.C 171, 175 (2000). This Court may order an

abatenent of interest if the Comm ssi oner abuses his discretion

in failing to abate interest. Sec. 6404(h)(1). The taxpayer
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must show that the Comm ssioner exercised his discretion
arbitrarily, capriciously, or wthout sound basis in fact or |aw

Wodral v. Conmi ssioner, supra at 23.

As applicable for the year in issue, section 6404(e) permts
t he Conm ssioner to abate interest with respect to any
“unreasonabl e” error or delay resulting froma mnisterial or
managerial act.® The regulations define a mnisterial act as a
“procedural or nechanical act that does not involve the exercise
of judgnment or discretion, and that occurs during the processing
of a taxpayer’'s case after all prerequisites to the act, such as
conferences and review by supervisors, have taken place.” Sec.
301. 6404-2(b)(2), Proced. & Adm n. Regs. The regul ations define
a managerial act as “an admnistrative act that occurs during the
processi ng of a taxpayer’s case involving the tenporary or
permanent | oss of records or the exercise of judgnent or
di scretion relating to managenent of personnel.” Sec. 301.6404-
2(b)(1), Proced. & Adm n. Regs.

Petitioners appear to assert that there was delay in
processing the OC In particular, petitioners assert that delay

resulted when the O C was returned to themby the I RS for reasons

3 Sec. 6404(h), fornmerly sec. 6404(g), is applicable to
requests for abatenent after July 30, 1996. Taxpayer Bill of
Rights 2 (TBOR 2), Pub. L. 104-168, sec. 302, 110 Stat. 1457
(1996). Further, sec. 301(a)(1) and (2) of TBOR 2 permts
abatenent of interest wwth respect to unreasonable error or del ay
from“managerial” acts, effective for interest accruing with
respect to tax years beginning after July 30, 1996.
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that petitioners were not current in filing quarterly enpl oyment
tax returns. Respondent |ater acknow edged that petitioners were
not required to file these returns after being provided with
information by petitioners.

We do not conclude that respondent abused his discretion in
denying interest abatenent. Approximtely 3 weeks after
petitioners submtted the OC, May 1 to May 23, 2002, the IRS
returned the O C, believing that petitioners were required to
file quarterly enploynent tax returns and that therefore they
were not current in their filing obligations. |n June 2002,
petitioners provided the IRS with information revealing that they
were not required to file and resubmtted the OC  Respondent
then proceeded to consider the OC and ultimately rejected the
OC by letter dated April 21, 2003, approximtely 10 nonths after
the offer was resubmtted. As indicated, the revenue officer
considering the O C concluded that petitioners had net equity in
assets plus future ability to pay totaling $427,532. Petitioners
had of fered $3,000 to pay the bal ance then due of $7,961. Wile
we are aware that the process of consideration of petitioners’
O C did not proceed at a pace that petitioners m ght have |iked,
we do not conclude that there was delay resulting froma
mnisterial or managerial act. This is particularly the case
where petitioners do not dispute the conclusions set forth in the

rejection of the AC.



B. Additions to Tax

The i ncone tax assessnment agai nst petitioners includes
additions to tax under section 6651(a)(1l) and (2). Petitioners
did not receive a notice of deficiency or otherw se have an
opportunity to dispute the additions to tax relating to their
inconme liabilities; therefore, they can challenge them during the

section 6330 proceeding. Sec. 6330(c)(2)(B); see Mntgonery v.

Comm ssioner, 122 T.C. 1, 7 (2004). W review de novo

respondent’s determnation with respect to these additions to

t ax. Goza v. Conmi ssioner, supra at 181-182.

Section 6651(a)(1l) inposes an addition to tax of 5 percent
per nonth of the anount of tax required to be shown on the
return, not to exceed 25 percent, for failure to tinely file a
return. Section 6651(a)(2) inposes an addition to tax for
failure to pay tinely the anbunt shown as tax in any return.

The addition under section 6651(a)(2) is in an amount of 0.5
percent of the anobunt of such tax for each nonth or fraction
t hereof that the tax remains unpaid, not to exceed 25 percent in
the aggregate. Under section 6651(c)(1) the 5 percent for each
additional nonth inposed by section 6651(a)(1) is reduced by the
anmount of the addition to tax under section 6651(a)(2) to 4.5
percent for any nonth in which both additions are inposed. The

additions to tax under section 6651(a)(1) and (2) are inposed
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unl ess the taxpayer establishes that the failure was due to
reasonabl e cause and not willful neglect.*

Petitioners did not present any evidence as to the reasons
for their failure to tinely file and pay the tax that was due.
Under such circunstances we woul d have no basis to concl ude that
the failure to file and failure to pay were due to reasonabl e
cause and not due to wllful neglect. W conclude that there is
no basis to abate the additions to tax under these circunstances.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To give effect to the foregoing,

An appropriate decision will

be entered for respondent.

4 The parties have not presented argunent as to the
application of sec. 7491. The Conmm ssioner bears the burden of
production in any Court proceeding with respect to the liability
for any addition to tax. Sec. 7491. To neet this burden, the
Comm ssi oner nust conme forward with sufficient evidence
indicating that it is appropriate to inpose the relevant penalty
or addition to tax. Hi gbee v. Comm ssioner, 116 T.C. 438, 446
(2001). The taxpayer bears the burden of proof that the
Comm ssioner’s determnation is incorrect and that there was
reasonabl e cause. 1d. at 446-447

Assum ng, w thout deciding, that respondent has the burden
of production, see Goodwin v. Comm ssioner, T.C Meno. 2003-289;
Joye v. Conm ssioner, T.C Meno. 2002-14, there is no question
but that petitioners were required to file a tax return and
failed to file the 1997 tax return until Mar. 1, 2001. Further,
petitioners did not remt paynent prior to, or with, the filing
of the delinquent return.




