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MVEMORANDUM OPI NI ON

HALPERN, Judge: This case is before the Court to review a
determ nati on nmade by respondent’s Appeals Ofice (Appeal s) that
respondent may proceed to collect by | evy anmounts assessed but
unpaid with respect to petitioner’s 2001, 2002, and 2003 Federal
incone tax liabilities (the years in issue and the unpaid

assessnents, respectively). Petitioner has noved to dismss for
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| ack of jurisdiction (the notion to dismss). Respondent
obj ects. Respondent has noved for sunmary judgnent and to inpose
a penalty under section 6673(a)(1l) (the summary judgnent/penalty
notion).! Petitioner objects. W shall deny the notion to
di sm ss and grant the summary judgnent/penalty notion.

Backgr ound

The follow ng undi sputed facts are established by the
pl eadi ngs, the summary judgnent/penalty notion, the declaration
and four exhibits attached to that notion, the notion to dism ss,
and respondent’s response thereto.

Respondent determ ned deficiencies in petitioner’s Federal
i ncone taxes for the years in issue and, on April 26, 2005,
mai l ed to petitioner statutory notices of deficiency (statutory
notices) with respect to those years. Petitioner did not
petition the Tax Court in response to any of the statutory
notices. On COctober 10, 2005, respondent assessed $6, 889. 40,
$15,814.27, and $6,393.33 with respect to the tax liabilities
(including additions to tax, and applicable interest) for the
years in issue, respectively. On July 20, 2006, respondent
issued to petitioner a Final Notice of Intent to Levy and Notice

of Your Right to a Hearing, advising himthat respondent intended

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anmended and applicable to
this case, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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to levy to collect the unpaid assessnments and i nform ng hi m of
his right to a hearing before Appeals. On August 21, 2006,
respondent tinely received frompetitioner an Internal Revenue
Service (IRS) Form 12153, Request for a Collection Due Process
Hearing (the hearing request). |In the hearing request,
petitioner set forth the follow ng reasons for disagreeing with
respondent’s proposed | evy: He has not engaged in any trade or
busi ness having to do with tobacco or distilled spirits for the
years in question. The only types of taxes that can be coll ected
by distraint are those on cotton and distilled spirits, and he
was not involved in cotton or distilled spirits for the years in
gquestion. Sections 6201 and 6331 deal wth excise taxes and not
inconme taxes. The IRS has not pronul gated any inpl enenting
regul ations for sections 6201 and 6331. Therefore, no statutory
authority exists to assess or to levy on his property.

On or about Novenber 29, 2006, an Appeal s enpl oyee,
Settlenment O ficer Maria Russo (Ms. Russo), was assigned to
conduct petitioner’s Appeals hearing. On March 5, 2007, Ms.
Russo sent petitioner a letter (the March 5 letter or, sinply,
the letter) informng himthat Appeals had received the hearing
request and that she had “schedul ed a tel ephone conference cal
for you on Monday, April 2, 2007 at 9 a.m” The letter states
that petitioner raised itens in the hearing request that the

courts have determned are frivolous or groundl ess, and Appeal s
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does not provide a face-to-face conference if the only itens the
taxpayer wants to discuss are such itens. It advises himthat,
if he is interested in having a face-to-face conference, he nust
be prepared to discuss issues relevant to paying his tax
l[tability, such as collection alternatives; e.g., an offer-in-
conprom se or an installnment agreenent. It cautions himthat, if
he wi shes to have a face-to-face conference, he nmust wite M.
Russo within 14 days describing the specific legitinmate issues he
wll discuss. It continues: “If you do not qualify for a face-
to-face hearing, you will have a tel ephone hearing/conference or
di scuss with us by correspondence any rel evant challenges to the
filing of the * * * proposed levy.” It warns petitioner that, if
he wi shes Ms. Russo to consider collection alternatives, he nust
file all Federal tax returns required to be filed (there was no
record of his 2005 return), and he nmust submt a conplete Form
433A, Collection Information Statement for Individuals. It
further warns himthat, in the event he takes his case to Tax
Court, the Court is enpowered to inpose nonetary sanctions
against himfor instituting or maintaining an action before it
primarily for delay or for taking a position that is frivolous or
groundl ess.

Addi tional tel ephone and witten conmmunications between M.
Russo and petitioner followed. On March 20, 2007, Ms. Russo

received a letter frompetitioner in which he clains that he is
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not aware of any revenue taxable activity that he is engaged in
that nakes himliable for an excise tax neasured by his incone.
He attaches an affidavit stating that he is “of conpetent age and
mnd”, is “a private-sector, non-federally-connected individual”
has “not refused or neglected to render any federal -tax-rel ated
list of return within the tinme required upon being notified or
required to do so”, is “not, and never have been, required to
deliver a nonthly or other return of objects subject to tax”, and
is “not, and never have been, engaged in the adm nistration or
enforcenment of any internal revenue |aws.”

By April 2, 2007, Ms. Russo had received no collection
information frompetitioner. Nevertheless, on that date, at 9
a.m, M. Russo tel ephoned petitioner. Petitioner asked for a
face-to-face hearing. M. Russo explained that, on the basis of
the issues he had raised, he did not qualify for one. Petitioner
di d not propose any collection alternatives. M. Russo told
petitioner that she would consider anything he wanted to send
her; if he qualified, she would schedule a face-to-face
conference; and, if he did not qualify for a face-to-face
conference, she would nmake her determ nation on the materi al
bef ore her.

On April 9, 2007, Ms. Russo received a letter from
petitioner providing no collection information, protesting the

| ack of a fair hearing, and listing various attached docunents,
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i ncludi ng excerpts fromcourt cases and regul ati ons.

On April 24, 2007, Appeals Team Manager Matthew N.
McLaughl i n, adopting Ms. Russo’s reconmendati on, issued
petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (the notice of
determ nation), determ ning the proposed |evy regarding
petitioner’s tax liability for the years in issue to be
appropriate. The notice of determ nation summarizes Ms. RussoO’s
recommendation as foll ows:

Based on the information in the case file, the Notice

of Intent to Levy was appropriate at the tine it was

i ssued. Despite several requests to do so, the

t axpayer failed to submt any financial information and

a repaynment proposal. Collection action would be

appropriate to collect this debt. The action is now

necessary to provide for the efficient collection of

the taxes despite the potential intrusiveness of

enforced coll ection.

In response to the notice of determ nation, petitioner
petitioned the Court for review, and the petition was filed on
May 21, 2007

Di scussi on

Mbtion To Disniss

Section 6331(a) authorizes the Secretary to | evy agai nst
property and property rights where a taxpayer liable for taxes
fails to pay those taxes within 10 days after notice and demand
for paynent is made. Section 6331(d) requires the Secretary to

send the taxpayer witten notice of the Secretary’s intent to
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| evy, and section 6330(a) requires the Secretary to send the
taxpayer witten notice of his right to a hearing (a section 6330
hearing) at |east 30 days before any levy is begun. |If a section
6330 hearing is requested, it is to be conducted by Appeals.
Sec. 6330(b)(1). The matters to be considered are specified in
section 6330(c). At the conclusion of the section 6330 hearing,
Appeal s nmust determ ne whether and how to proceed with
col lection, taking into account, anong other things, collection
al ternatives proposed by the taxpayer and whether any proposed
col l ection action bal ances the need for the efficient collection
of taxes with the legitimte concern of the taxpayer that the
collection action be no nore intrusive than necessary. See sec.
6330(c)(3). W have jurisdiction to review Appeal s’ s
determ nation. Sec. 6330(d)(1).

As we understand petitioner’s argunment in support of the
notion to dismss, it is that the Secretary’'s authority to |evy
under section 6331(a) without a court order does not extend to
his property because he is not a governnment worker. Petitioner
is wong. Section 6331(a) enpowers the RS to | evy upon the

property of all taxpayers. Janmes v. United States, 970 F.2d 750,

755 n.9 (10th Gr. 1992) (citing Sins v. United States, 359 U S

108, 112-113 (1959), for the followng: “all taxpayers are
subject to levy for deficiencies under section 6331; section 6331

specifically nanmes governnent enpl oyees and agents in response to
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earlier Suprenme Court case [Smth v. Jackson, 246 U. S. 388

(1918)] which held that ‘federal disbursing officer mght not, in
t he absence of express congressional authorization, set off an
i ndebt edness of a federal enployee to the Governnent against the
enpl oyee’s salary’”). In the Janes case, the Court of Appeals
for the Tenth Crcuit considered the taxpayer’'s argunent (simlar

to petitioner’s argunent here) to be frivolous. Janes v. United

States, supra. W reach the same conclusion with respect to

petitioner’s argunent.? See also Craig v. United States, 30 F.3d

139 (Table), text at 1994 W 408250 (9th Cr. 1994); Creaner V.

Conmi ssioner, T.C. Menp. 2007-266.

Appeal s issued the notice of determ nation pursuant to
section 6330. |In response thereto, petitioner tinely petitioned
the Court. W have jurisdiction to review the petition pursuant
to section 6330(d)(1). The notion to dismss is not well
founded, and, as stated, we shall deny it.

1. Summary Judgnent/Penalty Motion

A.  Summary Judgnent

Petitioner assigns error to respondent’s failure to grant
hima face-to-face hearing. |In support of his assignnment, he

avers that he was not infornmed that he would receive only a

2 A taxpayer's positionis frivolous if it is contrary to
establ i shed | aw and unsupported by a reasoned, col orabl e argunent
for a change in the law. E. g., Takaba v. Comm ssioner, 119 T.C.
285, 294 (2002).
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heari ng by tel ephone and that none of his subm ssions were
frivol ous. Respondent asks for summary judgnent in his favor on
the ground that Ms. Russo did not abuse her discretion in
rejecting petitioner’s request for a face-to-face hearing since
he raised only frivol ous argunents.

Summary judgnent may be granted “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together wwth the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(b). The
nmovi ng party has the burden of proving that there is no genuine
issue of material fact, and factual inferences will be read in a

manner nost favorable to the party opposing sunmary judgnent.

E.g., Dahlstromv. Conm ssioner, 85 T.C 812, 821 (1985).
Petitioner does not deny he received the March 5 letter.
The March 5 letter schedules a tel ephone conference for April 2,
2007, and clearly inforns petitioner that he would not receive a
face-to-face conference if the only itens he wi shed to discuss
were frivolous or groundl ess. Nor does petitioner deny he did
have a tel ephone conference wwth Ms. Russo on April 2, 2007.
Petitioner also does not contradict respondent’s claimthat,
during that tel ephone conference, petitioner proposed no
collection alternatives. By the hearing request, and by his

communi cations with Ms. Russo, petitioner raised no substantive
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i ssues. He made only frivolous |egal argunents against the
Federal inconme tax that we need not “refute * * * with sonber
reasoni ng and copious citation of precedent; to do so m ght
suggest that these argunents have sone colorable nerit.” Crain

v. Comm ssioner, 737 F.2d 1417, 1417 (5th Gr. 1984) (per

curian). M. Russo clearly told petitioner that he would get no
face-to-face conference if he wished to discuss only frivol ous
I Ssues.

The only question is whether Ms. Russo erred in denying
petitioner a face-to-face conference. Although a hearing may
consi st of a face-to-face conference, a proper section 6330
hearing may al so occur by tel ephone or by correspondence under

certain circunstances. See Katz v. Comm ssioner, 115 T.C. 329,

337-338 (2000); sec. 301.6330-1(d)(2), Q%A-D6, Proced. & Admin.
Regs. Petitioner was offered and received a tel ephone
conference. Moreover, petitioner was offered a face-to-face
conference if he would identify legitimate, relevant, and
nonfrivol ous issues he intended to discuss. Petitioner did not
do so. Under those circunstances, we conclude that Ms. Russo did
not err in denying hima face-to-face conference. See Lunsford

v. Comm ssioner, 117 T.C 183, 189 (2001) (“[T]here may be

cases, where taxpayers were not given a proper opportunity for an
Appeal s hearing, where it will be appropriate for this Court to

require that an Appeals hearing be held. However, we do not
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believe that this should be done where, as in this case, the only
argunments that petitioners presented to this Court were based on
| egal propositions which we have previously rejected.”). Summary
adj udication in respondent’s favor is appropriate.

B. Penalty

Respondent urges us to inpose a section 6673 penalty upon
petitioner. In pertinent part, section 6673(a)(1l) authorizes the
Court to require a taxpayer to pay to the United States a penalty
in an anount not to exceed $25, 000 whenever it appears to the
Court that a proceeding before it was instituted or naintained
primarily for delay, sec. 6673(a)(1)(A), or that the taxpayer's
position in such a proceeding is frivolous or groundl ess, sec.
6673(a) (1) (B)

We have already determ ned that petitioner’s argunent in
support of the notion to dismss is frivolous. The hearing
request and the history of petitioner’s communications with M.
Russo during the course of her consideration of his case are
replete with frivolous |egal argunents. Moreover, the March 5
letter warns petitioner that his argunents are frivol ous, thereby
exposing himto the Court’s inposition of a section 6673(a)
penalty. W can see no reason for the petition but to delay the
coll ection of the unpaid assessnments. Petitioner has not only
wasted his tinme, but he has also wasted the tinme of respondent’s

enpl oyees, officers, and counsel, not to nention the waste of the
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Court’s tinme in disposing of this case. “The purpose of section
6673 is to conpel taxpayers to think and to conformtheir conduct
to settled principles before they file returns and litigate.”

Takaba v. Conm ssioner, 119 T.C 285, 295 (2002). W shal

exerci se our authority under section 6673(a)(1l) and require

petitioner to pay to the United States a penalty of $2,500.

An appropriate order and

decision will be entered.




