PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2010- 24

UNI TED STATES TAX COURT

WAYNE J. CONSTANTI NE, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 27172-07S. Filed March 2, 2010.

Wayne J. Constantine, pro se.

Russel |l F. Kurdys, for respondent.

ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

The instant case arises froma petition for judicial review
filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of
determ nation). The issue presented is whether respondent nay
proceed with the collection action as so determ ned. Before the
Court now is respondent’s Mdtion For Summary Judgnent And To
| npose a Penalty Under |I.R C. Section 6673.

Backgr ound

Petitioner resided in the Commbnweal th of Pennsyl vani a when
the petition was filed.

Petitioner’s Incone Tax Liability for 2003

Petitioner did not file a Federal inconme tax return for
2003. Respondent generated a Substitute for Return pursuant to
section 6020(b) and, consistent with deficiency procedures,
assessed the tax due. See secs. 6212, 6213.

Final Notice of Intent to Levy

On April 2, 2007, respondent issued a Final Notice--Notice
of Intent to Levy and Notice of Your Right to a Hearing. See
sec. 6330(a).

On May 2, 2007, petitioner tinely submtted a Form 12153,
Request for a Collection Due Process or Equivalent Hearing. On

the Form 12153 petitioner indicated the reason for disagreenent
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with the proposed | evy as “see attached pages”, but no additional
pages were attached. The Form 12153 al so requested the hearing
to be a face-to-face hearing.

Adm ni strative Devel opnents

A settlenment officer fromrespondent’s Appeals Ofice was
assigned to petitioner’s collection case. 1In a letter dated
Septenber 4, 2007, the settlement officer offered petitioner a
t el ephone hearing on Septenber 25, 2007. The settlenent officer
al so afforded petitioner the opportunity for a correspondence
conference and requested that petitioner submt financial
information so that the settlenent officer could consider
collection alternatives. Petitioner did not submt the financial
information, nor did he call for the tel ephone hearing on
Sept enber 25, 2007.

On Cctober 26, 2007, respondent’s Appeals Ofice issued a
noti ce of determ nation sustaining respondent’s proposed | evy.
The notice of determ nation included a warning that shoul d
petitioner petition this Court, he m ght be subject to a sanction
for instituting or maintaining an action primarily for delay or
for taking a position that is frivolous or groundless, citing as

precedent Pierson v. Conmm ssioner, 115 T.C. 576 (2000).

On the basis of that notice, petitioner petitioned this
Court, alleging that the |levy action was “illegal” because “no

notice of lien was ever filed” and that respondent is wthout
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authority to collect Federal inconme taxes “because their Pocket
Comm ssion denies said authority.”

On Cctober 2, 2008, respondent filed a Mdtion To Remand this
case back to respondent’s Appeals Ofice so that petitioner could
have the face-to-face hearing he had requested on the Form 12153.
By Order dated COctober 20, 2008, the Court granted respondent’s
Motion To Remand and ordered the parties to submt status reports
by January 21, 2009. The Court also ordered that the face-to-
face hearing be conducted by an Appeals officer (or settlenent
officer) wwth no prior involvenent in the case.

On Novenber 6, 2008, a second settlenent officer sent
petitioner a letter scheduling a face-to-face conference on
Decenber 4, 2008. Petitioner and the settlenent officer net at
the appointed tinme and petitioner presented only frivol ous
argunents, including challenging the Comm ssioner’s authority to
make Federal inconme tax assessnents.

On Decenber 12, 2008, petitioner telephoned the settl enent
officer to request additional information regarding collection
alternatives. Later that sane day, the settlenent officer sent
petitioner a letter listing collection alternatives and stating
t hat before respondent could consider a collection alternative,
petitioner nmust be in conpliance with Federal tax laws by filing
all required delinquent tax returns and submtting a Form 433-A,

Coll ection Information Statenent for Wage Earners and Sel f -
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Enpl oyed Individuals. Wth the letter the settlenment officer
i ncluded a Form 433- A and a bookl et describing offers-in-
conprom se

By | etter dated Decenber 27, 2008, petitioner requested that
the settlenent officer place himin currently not collectible
status but did not submt the Form 433-A or file the requisite
del i nquent tax returns.

On January 14, 2009, respondent’s Appeals Ofice issued a
Suppl enental Notice of Determ nation Concerning Collection Action
Under Section 6330 (supplenental notice of determ nation)
sustaining the proposed | evy. The supplenental notice of
determ nation stated that petitioner is not eligible for a
collection alternative because he had failed to provide the
necessary financial information statenents and has not filed tax
returns for 2004, 2005, 2006, and 2007.

Respondent’s Mdtion for Summary Judgnment

On Septenber 22, 2009, respondent filed the Mtion For
Summary Judgnent And To | npose A Penalty Under |I.R C. Section

6673 that is presently before the Court.
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Heari ng on Respondent’s Mtion for Summary Judgnent

The Court cal endared respondent’s notion for hearing on
Novenber 17, 2009, in Pittsburgh, Pennsylvania. Both parties
appeared and were heard.

At the hearing petitioner stated that he had filed tax
returns for 2003, 2004, 2005, 2006, 2007, and 2008 in August 2009
and had submtted an offer-in-conprom se on Septenber 15, 2009.
Petitioner did not bring copies of the filed tax returns or offer
in conpromse to the hearing. At that tinme respondent indicated
that his records did not reflect the filing of the tax returns
and that the offer in conprom se had been received but was not
processabl e because of the present litigation. The Court
adj ourned the hearing until the followi ng norning to give
petitioner time to gather the returns and present themto the
Court.

The next norning, Novenber 18, 2009, the Court recalled
respondent’s notion for hearing. At that tine petitioner
presented copi es of Federal inconme tax returns for 2003, 2004,
2005, 2006, 2007, and 2008, which he repeated had been filed in
August 2009. The returns appeared to be processable (as opposed
to “zero” returns) and showed an anmount due for each year.
Counsel for respondent admtted that the 2007 and 2008 returns
were reflected on petitioner’s account transcripts for those

years; however, the transcripts for 2003 through 2006 di d not
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reflect that returns were filed. Because respondent had
generated substitutes for return for 2003 through 2006, a tax
return subsequently filed by a taxpayer is handled differently
than a subsequently filed tax return for years in which there was
not a substitute for return, as in 2007 and 2008.

In addition to the tax returns, petitioner presented copies
of a conpleted Form 656, Ofer in Conprom se, and a conpl eted
Form 433-A, which he had submtted to respondent on Septenber 15,
2009. Petitioner also explained that he had started having
Federal inconme tax withheld fromhis paychecks in April 2009.

Di scussi on

A.  Summary Judgnent

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the |legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be
rendered as a matter of law.” Rule 121(a) and (Db).

After carefully reviewing the record, we are satisfied that

there is no genuine issue as to any material fact, and a decision
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may be rendered as a matter of law. Accordingly, we shall grant
respondent’s notion insofar as it pertains to summary judgnent.

B. Respondent’s Proposed Levy

Section 6330 generally provides that the Conm ssioner cannot
proceed with collection by levy until the taxpayer has been given
notice and the opportunity for an adm nistrative review of the
matter (in the formof an Appeals O fice hearing) and, if
di ssatisfied, with judicial review of the admnistrative

det er mi nati on. See Davis v. Commi ssioner, 115 T.C. 35, 37

(2000); Goza v. Conm ssioner, 114 T.C 176, 179 (2000).

Heari ngs conducted under section 6330 are informa

proceedi ngs, not formal adjudications. Katz v. Comm ssioner, 115

T.C. 329, 337 (2000); Davis v. Comm ssioner, supra at 41.

Taxpayers are generally entitled to be offered a face-to-face
hearing at the Appeals O fice nearest their residence. However,
a face-to-face neeting is not invariably required, and the
heari ng may be conducted by tel ephone or by correspondence. Katz

v. Conm ssioner, supra at 337-338; Dorra v. Comm ssioner, T.C

Meno. 2004-16; sec. 301.6330-1(d)(2), QA-D6 and -D7, Proced. &
Adm n. Regs. Furthernore, there is no requirenent that a face-
to-face hearing must be offered to a taxpayer who nerely w shes

to pursue frivolous argunents. Lunsford v. Conm ssioner, 117

T.C. 183, 189 (2001); Ho v. Comm ssioner, T.C Meno. 2006-41.
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Section 6330(c) prescribes the matters that a taxpayer may
raise at an Appeals Ofice hearing. In sum section 6330(c)
provi des that a taxpayer nmay raise collection issues such as
spousal defenses, the appropriateness of the Comm ssioner’s
i ntended coll ection action, and possible alternative neans of
collection. Section 6330(c)(2)(B) provides that the existence
and anount of the underlying tax liability may be contested at an
Appeals Ofice hearing only if the person did not receive a
notice of deficiency for the tax in question or did not otherw se
have an earlier opportunity to dispute the tax liability. See

Sego v. Comm ssioner, 114 T.C. 604, 609 (2000); CGoza V.

Conmi ssi oner, supra at 180-181. It is well settled that where

the validity of the underlying tax liability is properly at issue
in a collection review proceeding, the Court will reviewthe

matter on a de novo basis. Goza v. Conm ssioner, supra at

181-182. Section 6330(c)(2)(B) bars petitioner from chall enging
t he exi stence or anmount of his underlying tax liability in this
coll ection review proceedi ng because he previously had the
opportunity to dispute the determ ned deficiency. See Nestor v.

Comm ssioner, 118 T.C 162, 165-166 (2002); Thomas V.

Conmi ssioner, T.C. Meno. 2003-231.2

2 Even if petitioner did not receive a notice of
deficiency, he did not challenge the existence or anount of the
underlying tax liability at the Appeals hearing but made only
frivol ous argunents.
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VWere the validity of the underlying tax liability is not

properly at issue, the Court will review the Comm ssioner’s

adm ni strative determ nation for abuse of discretion. Goza v.

Conmi ssi oner, supra at 181-182. The Court has descri bed the

abuse of discretion standard as neaning “arbitrary, capricious,

or without sound basis in fact or law.” Ganelli v.

Comm ssioner, 129 T.C 107, 111 (2007) (citing Wodral v.

Comm ssioner, 112 T.C. 19, 23 (1999)). 1In review ng for abuse of
di scretion, we generally consider “only argunents, issues, and
other matter that were raised at the collection hearing or

ot herwi se brought to the attention of the Appeals Ofice.”

Magana v. Conmi ssioner, 118 T.C. 488, 493 (2002). Although

speci al circunstances m ght cause us to depart fromthis
approach, we are unable to discern any such circunstances in the
present case.

Petitioner was given the opportunity for an adm nistrative
hearing on two occasions. By letter dated Septenber 4, 2007, the
first settlement officer offered petitioner a tel ephone hearing
on Septenber 25, 2007. Additionally, the letter offered
petitioner the opportunity to present his information through
correspondence. Petitioner did not call the first settl enent
officer at the appointed tinme on Septenber 25, 2007, nor did

petitioner submt any correspondence to the settlenent officer.



- 11 -
Shortly thereafter respondent’s Appeals Ofice issued the notice
of determ nation.

The second occasi on arose when petitioner’s case was
remanded back to the Appeals O fice pursuant to respondent’s
notion for a second adm nistrative hearing. This time petitioner
participated in a face-to-face hearing on Decenber 4, 2008. At
that hearing petitioner made only frivolous argunents, and only
afterward did petitioner request a collection alternative, i.e.,
to be placed in currently not collectible status. Petitioner’s
request was not acconpanied by the requisite financial statenents
and, at that tinme, petitioner had not filed tax returns for 2004
t hrough 2007. On January 14, 2009, the second settlenent officer
i ssued the supplenmental notice of determ nation stating that
petitioner was not eligible for a collection alternative because
he did not submt financial information and was not in
conpliance. Courts have consistently held that a determ nation
that a taxpayer is not entitled to a collection alternative does
not constitute an abuse of discretion if the taxpayer did not
provide financial information during the adm nistrative hearing
and was not currently in conpliance with Federal tax |laws, i.e.,

had not filed all required tax returns. E.g. dsen v. United

States, 414 F.3d 144 (1st Cr. 2005) (no abuse of discretion in
rejecting an offer-in-conprom se when the taxpayer failed to

provi de financial information during the adm nistrative hearing);
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WIllis v. Comm ssioner, T.C Meno. 2003-302 (no abuse of

di scretion because the taxpayer failed to provide sufficient

financi al docunmentation); Morhous v. Conm ssioner, T.C Meno.

2003-183 (no abuse of discretion because current financial
informati on was not provided by the taxpayer during the

adm nistrative hearing); cf. Vinatieri v. Conm ssioner, 133 T.C.

__(2009) (release of levy required when the taxpayer
denonstrates financial hardship despite nonconpliance with filing
required returns).

In view of the foregoing, respondent’s notion shall be
granted insofar as it pertains to sunmary judgnent.

C. Section 6673 Penalty

We turn now to that part of respondent’s notion that
requests the inposition of a penalty on petitioner under section
6673.

As relevant herein, section 6673(a)(1) authorizes the Tax
Court to require a taxpayer to pay to the United States a penalty
not in excess of $25,000 whenever it appears that proceedi ngs
have been instituted or maintained by the taxpayer primrily for
delay or that the taxpayer’s position in such proceeding is
frivolous or groundless. The Court has indicated its willingness

to inmpose such penalty in lien and | evy cases, Pierson v.

Commi ssioner, 115 T.C. at 580-581, and has in fact inposed a
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penalty in many such cases, e.g., Cpolla v. Comm ssioner, T.C

Meno. 2004- 6.

We are inclined to think that petitioner commenced the
present case primarily for delay given the neritless argunents in
his petition and in his statenents at the Decenber 4, 2008
heari ng. However, petitioner has since refornmed his ways by
filing processable tax returns, having Federal incone tax
wi thhel d from his paychecks, and indicating that he now agrees
that he is subject to Federal inconme tax.® Because petitioner
changed his position since instituting these proceedi ngs we shall
not inpose a penalty under section 6673.

As a result, we shall deny respondent’s notion insofar as it
pertains to inposition of a penalty under section 6673.

Concl usi on

We have considered all of the argunments made by petitioner,
and, to the extent that we have not specifically addressed them

we concl ude that they are unpersuasive.

3 At the hearing petitioner stated:

Your Honor, the only thing | can say is | made a
m stake. |'mjust |ooking for a second chance to
correct things and just get on with ny life. Like |
said, the only I guess excuse | have is | should have
read things for nyself instead of relying on others.
* * * | should have been paying fromall those years.
Like | said, |I just nade a m stake. There’s not nuch
nmore | can say other than that.
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An appropriate order

and decision will

be entered granting

respondent’s notion as it

pertains to summary judgnment

and denving it as it pertains

to inposition of a penalty

under section 6673.




