PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2006- 84

UNI TED STATES TAX COURT

JON DAVI D COCKSEY, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 7184-03S. Filed May 22, 2006.

Jon David Cooksey, pro se.

Steven W LaBounty, for respondent.

GALE, Judge: This case was heard pursuant to the provisions
of section 7463 providing for small tax case proceedings. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority.

The petition in this case was filed in response to a Notice

of Determ nation Concerning Collection Action(s) Under Section

1 Unl ess otherwi se noted, all section references are to the
I nt ernal Revenue Code of 1986, as anended, and as applicable to
the year in issue.
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6320 and/or 6330. Follow ng concessions, we nust deci de whet her
respondent is entitled to proceed by levy to collect additions to
tax under sections 6651(a)(2) and 6654 with respect to
petitioner's 2000 taxabl e year.

Backgr ound

Sonme of the facts have been stipul ated and are incorporated
by this reference.

Petitioner was a resident of Scarbourgh, Tobago, British
West Indies, at the tine the petition was filed. The address on
petitioner's Federal incone tax return for 2000 was P. O Box 542,
Scar bourgh, Tobago, British West Indies, which was petitioner's
resi dence in 2000 and continued to be so through the tine of
trial.

For taxable year 2000, petitioner nmade two estimated tax
paynents of $32,157 each on April 21, 2000, and Septenber 23,
2000. An estimated tax remttance of $32,157 for June 2000,
however, was m stakenly placed in an envel ope addressed to the
State of M ssouri Departnent of Revenue and mail ed by
petitioner's daughter, who was assisting himat his office. The
State of M ssouri Departnent of Revenue received the check on
June 15, 2000, successfully negotiated it, and applied $32, 157
agai nst petitioner's State incone tax liability for 2000.
Petitioner had no amounts withheld with respect to his Federal

income tax liability for 2000.
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Petitioner's 2000 return was filed on July 18, 2001.
Petitioner did not obtain any extension for filing the return.

On the return, petitioner reported tax due of $119, 849 plus an
estimated tax penalty of $253 and clainmed estimted tax paynents
of $96,471. (In fact, due to the m sdirected June paynent,
petitioner's estimated tax paynments total ed $64, 314.)
Acconpanying the return was a paynent of $23,631, of which anount
$23,378 was for inconme tax and $253 was for the self-assessed
estimated tax penalty.

On August 20, 2001, respondent assessed additions to tax for
2000 under sections 6651(a)(1)? and (2), and 6654.

Soretime in 2001,3 the State of M ssouri refunded to
petitioner the $32,157 it had received fromhim plus interest of
$1, 127.70.

On April 2, 2002, respondent issued to petitioner a Letter

1058, Final Notice of Intent to Levy and Notice of Your R ght to

2 Respondent has since conceded the sec. 6651(a)(1)
addition. Pursuant to his accountant's instructions, petitioner
mai l ed his 2000 return in April 2001 to respondent's office in
St. Louis, Mb. However, in light of petitioner's foreign
residence, the return was required to be sent to respondent's
Phi | adel phia, Pa. Service Center. The return did not reach the
Phi | adel phia Service Center until July 2001. G ven these
ci rcunst ances, respondent concluded that petitioner had
reasonabl e cause for the late filing and has treated the filing,
as well as the acconpanying $23, 631 paynent, as tinely. See sec.
6651(a) (1).

3 The parties have stipulated that the State of M ssour
made this refund to petitioner "in 2001", but the record does not
ot herwi se pinpoint the date.
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a Hearing, regarding outstanding tax liabilities for 2000. In
response, petitioner tinely filed a request for a hearing.

Respondent recorded a paynment by petitioner of $32,157
(1.e., the amount of the msdirected estimated tax rem ttance)
with respect to his 2000 Federal incone tax liability on Novenber
5, 2002.

Sonetinme in April or May 2003 respondent issued a notice of
determ nation to petitioner concluding that the | evy was
appropriate. Petitioner tinely filed a petition for review of
the determ nation under section 6330(d)(1).

Di scussi on

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer liable for taxes who
fails to pay those taxes within 10 days after notice and demand
for paynent is made. Section 6331(d) provides that the | evy
aut horized in section 6331(a) may be nade with respect to any
unpaid tax only if the Secretary has given witten notice to the
t axpayer 30 days before the levy. Section 6330(a) requires the
Secretary to send a witten notice to the taxpayer of the anount
of the unpaid tax and of the taxpayer's right to a section 6330
hearing at |east 30 days before any levy is begun.

If a section 6330 hearing is requested, the hearing is to be
conducted by the Comm ssioner's O fice of Appeals, and, at the

heari ng, the Appeals officer conducting it nust verify that the
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requi renents of any applicable |aw or adm nistrative procedure
have been net. Sec. 6330(b)(1), (c)(1). The taxpayer nay raise
at the hearing any relevant issue relating to the unpaid tax or
the proposed levy. Sec. 6330(c)(2)(A). The taxpayer may al so
rai se challenges to the existence or anount of the underlying tax
l[tability at the hearing if the taxpayer did not receive a
statutory notice of deficiency with respect to the underlying tax
liability or did not otherw se have an opportunity to dispute
that liability. Sec. 6330(c)(2)(B)

At the conclusion of the hearing, the Appeals officer nust
determ ne whet her and how to proceed wth collection and shal
take into account (i) the verification that the requirenents of
any applicable law or adm nistrative procedure have been net,

(i1) the relevant issues raised by the taxpayer, (iii) challenges
to the underlying tax liability by the taxpayer, where permtted,
and (iv) whether any proposed collection action bal ances the need
for the efficient collection of taxes with the legitinmate concern
of the taxpayer that the collection action be no nore intrusive

t han necessary. Sec. 6330(c)(3).

We have jurisdiction to review the Appeals officer's
determ nati on where we have jurisdiction over the type of tax

involved in the case. Sec. 6330(d)(1)(A); see lannone v.

Comm ssioner, 122 T.C. 287, 290 (2004). \Where the underlying tax

ltability is properly at issue, we review the determ nation de
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novo. E.g., Goza v. Comm ssioner, 114 T.C 176, 181-182 (2000).

Where the underlying tax liability is not at issue, we reviewthe
determ nation for abuse of discretion. 1d. at 182.

Respondent concedes that petitioner has not had an
opportunity to dispute his liability for the section 6651(a)(2)
and section 6654 additions to tax and is therefore entitled to do
so in this proceeding. Consequently, we shall review de novo
respondent’'s determination that petitioner is liable for the
additions. See id.

Section 6651(a)(2) Addition to Tax

A taxpayer who fails to pay the tax shown on a return on or
before the date prescribed for paynent of such tax is subject to
an addition to tax. Sec. 6651(a)(2). The date prescribed for
paynment of inconme tax is the due date for filing the return
determ ned w thout regard to any extension of tinme for filing.
Sec. 6151(a). The addition to tax wll not apply if it is shown
that the failure to pay was due to reasonabl e cause and was not

due to wllful neglect. Sec. 6651(a)(2); see also United States

v. Boyle, 469 U S. 241, 245 (1985). A failure to pay is due to
reasonabl e cause if the taxpayer exercised "ordinary business
care and prudence in providing for paynment of his tax liability".
Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.; see also Merriam

V. Conm ssioner, T.C. Mnop. 1995-432. The determ nati on of

whet her reasonabl e cause exists is based on all the facts and



-7 -

ci rcunst ances. Estate of Hartsell v. Conmm ssioner, T.C. Meno.

2004-211; Merriamyv. Conm SSioner, supra.

The regul ati ons and other adm nistrative gui dance provi ded
by respondent concerning reasonable cause for a failure to pay
under section 6651(a)(2) are generally directed at the
circunstances surrounding a taxpayer's inability to pay when due,
and not defalcations in remtting paynent, as occurred in the
i nstant case. Reasonable cause in the case of failures in
mai ling or delivery are addressed in connection with failures to
file under section 6651(a)(1), however, and present persuasive
anal ogues, in our view. Respondent has advised his enpl oyees
t hat reasonable cause for a failure to file tinely generally
exi sts where a return has been tinely mailed but returned for
insufficient postage, or sent to the wong district. 2 Audit,

I nt ernal Revenue Manual (CCH), sec. 4562.2 at 14,356 (Feb. 25,

1987); see also United States v. Boyle, supra at 243 n.1; MMhan

v. Comm ssioner, 114 F. 3d 366, 369 (2d Cr. 1997), affg. T.C

Meno. 1995-547. However, an inportant factor bearing upon
reasonabl e cause is the expeditiousness with which a taxpayer
rectifies a m stake, once discovered. See Internal Revenue
Manual (IRM sec. 20.1.1.3.1.2 (2) (Aug. 20, 1998) (assessnent of
ordi nary busi ness care and prudence requires consideration of

l ength of tinme between the event cited as a reason for

nonconpl i ance and subsequent conpliance); IRMsec. 20.1.1.3.1.2.3
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(2) (Aug. 20, 1998) (whether m stake gives rise to reasonable
cause depends in part upon taxpayer's tinely steps to correct the

failure after its discovery); cf. Elec. & Neon, Inc. v.

Comm ssioner, 56 T.C. 1324, 1342-1343 (1971) (lack of necessary

i nformati on not reasonable cause for 8-nonth delay in filing
where return preparers obtained information to conplete, and did
conplete, return 12 days after due date).

Under section 7491(c), the Comm ssioner bears the burden of
production with respect to a taxpayer's liability for any
addition to tax. To neet that burden, the Conm ssioner nust
adduce "sufficient evidence indicating that it is appropriate to

i npose the relevant penalty." Higbee v. Conm ssioner, 116 T.C

438, 446 (2001). Once the Conm ssioner neets the initial burden
of production, the taxpayer bears the burden of proving that the
Comm ssioner's determ nation was incorrect; e.g., that the
taxpayer's failure to pay was due to reasonabl e cause and was not
due to wllful neglect. [1d. at 447.

Here, it is undisputed that the tax shown as due on
petitioner's return was $119, 849, whereas the anmount paid by the
April 16, 2001, due date of the return was $87,945.4 W
accordingly find that respondent has net his burden of production

under section 7491(c).

* This figure consists of petitioner's two tinely estinated
tax paynments of $32, 157 each, and the $23, 631 paynent
acconpanying the return. See supra note 2.
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Petitioner contends that his failure to pay was due to
reasonabl e cause and not due to willful neglect because he "did
not hi ng wong"; envel opes nerely got sw tched when he attenpted
to mail his June 2000 estinated paynent to respondent, petitioner
contends. |If petitioner and/or his daughter had nerely
m sdirected the June estimated tax paynent to the M ssour
Departnent of Revenue and then pronptly made a remttance to
respondent when the State of M ssouri nmade the refund, we m ght
be nore synpathetic, given respondent's published gui dance on
reasonabl e cause in the case of mailing errors such as
insufficient postage and incorrect addressing. However, that is
not what happened here.

The parties have stipulated that the State of M ssour
refunded the $32,157 misdirected paynent (plus interest) to
petitioner "in 2001". Respondent's Form 4340, Certificate of
Assessnents, Paynents and Ot her Specified Matters, covering
petitioner's 2000 incone tax liability, records a paynment by

petitioner of $32,157 on Novenber 5, 2002.° Thus, there was a

S Petitioner clainms that he received the refund from
M ssouri in May 2002 and sent a check to the I RS approximately 2
weeks thereafter. In conflict with this version of events is the
Form 4340 for 2000, which records the paynent as received on Nov.
5, 2002. Petitioner's claimis not corroborated, such as by a
cancel ed check evidencing paynent to the IRS at the tine he
clains. The Form 4340, by contrast, is presunptive evidence of
its contents, barring a showing of its irregularity, which
petitioner has not made. See Hansen v. United States, 7 F.3d
137, 138 (9th GCr. 1993); Craig v. Comm ssioner, 119 T.C 252,
(continued. . .)
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delay of at least 10 nonths, and probably nore, between the tine
petitioner received reasonable notice of the m stake (and a
refund) and the tine that he nade paynent to respondent. In his
testinony, the closest petitioner canme to addressing this
di screpancy was as foll ows:

When | picked up the error that had happened, | cane
back [to the United States]; | brought the check back
from Tobago, deposited it in the bank, and in less than
two weeks | paid the Internal Revenue Service. But |
didn't know it was in ny post office box in Tobago.

|"d never -- | didn't receive anything in that tine
fromthe Mssouri Departnment of Revenue sayi ng what had

happened. [Enphasis added. ]

As it is undisputed that the State of M ssouri refunded the
m sdi rected paynent to petitioner in 2001, we conclude from
petitioner's testinony that the refund check fromthe State of
M ssouri sat undi scovered in his post office box in Tobago for
nmost of 2002. Petitioner established a Tobago post office box as
his address for tax purposes and apparently did not check that
box for extended periods, resulting in his failure to | earn of
the msdirected estimated tax paynent until several nonths after

reasonabl e notice thereof was sent to him 1In considering the

5(...continued)

262 (2002). W accordingly conclude that petitioner did not
remt the msdirected $32,157 to respondent until early Novenber
2002.

Even if it were assuned that petitioner made the paynment
sonetinme in May 2002, our conclusion regarding his failure to
exerci se ordi nary business care and prudence woul d not change, as
it would still be the case that the State of M ssouri's refund,
made "in 2001", |anguished in petitioner's Tobago post office box
for several nonths.
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facts and circunstances surrounding his failure to pay respondent
until Novenber 2002, we do not believe the foregoing arrangenents
constitute the exercise of ordinary business care and prudence.
Thus, petitioner has not shown that his failure to make tinely
paynent of $32,157 of his 2000 incone tax liability is due to
reasonabl e cause. W accordingly hold that petitioner is |iable
for an addition to tax under section 6651(a)(2).°

Section 6654 Addition to Tax

Section 6654(a) inposes an addition to tax for failure to
pay estimated i ncone tax where prepaynents of such tax, either
t hrough wi t hhol di ng or by making estimted quarterly tax paynents
during the course of the year, do not equal the percentage of
total liability required under the statute, unless the taxpayer

shows that one of the statutory exceptions applies. Sec.

6654(a); N edringhaus v. Comm ssioner, 99 T.C 202, 222 (1992).
The anount required to be paid through each such esti nmated
quarterly paynent is 25 percent of the "required annual paynent".
Sec. 6654(d)(1)(A). The "required annual paynent" is, in turn,

the | esser of 90 percent of the tax shown on the return for that

6 W suggested above that there m ght have been reasonabl e
cause for the failure to pay during sone period before petitioner
was sent reasonable notice, by virtue of the State of Mssouri's
refund check, that his estimted tax paynent had been
m sdi rected. However, petitioner, who has the burden to show
reasonabl e cause, has not established when in 2001 the refund
check was sent. W therefore have no basis on which to denarcate
the period for which there nmay have been reasonabl e cause.
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t axabl e year or 100 percent of the tax shown on the return of the
i ndi vidual for the preceding taxable year (110 percent for
i ndi vidual s with adjusted gross incone exceedi ng $150,000). Sec.
6654(d) (1) (B) and (CO).

Section 6654 is essentially an interest charge on the anount
by which a taxpayer underpays his or her estimated tax, until the
earlier of the estinmated tax's being paid or the due date of the
return. S. Rept. 1622, 83d Cong., 2d Sess. 592 (1954); see al so
Bittker & Lokken, Federal Taxation of Incone, Estates & Gfts,
par. 111.5.6., at 111-135 (2d ed. 1992) (noting that section 6654
causes underpaynents of estimated tax to effectively bear
interest). There is no broadly applicabl e reasonabl e cause
exception to the section 6654 addition to tax; in general, it is
mandat ory, and extenuating circunstances are irrelevant. Estate

of Ruben v. Comm ssioner, 33 T.C 1071, 1072 (1960); see al so

G osshandler v. Conm ssioner, 75 T.C. 1, 20-21 (1980) (inposition

of section 6654 addition to tax is mandatory where esti mat ed
paynments do not equal statutorily required percentage).

Respondent |i kew se bears the burden of production regarding
the section 6654 addition to tax. Sec. 7491(c); Hi gbee v.

Comm ssioner, 116 T.C. 438 (2001). It is undisputed that the tax

shown on petitioner's 2000 return was $119, 849, that petitioner's
estimated tax paynents for 2000 total ed $64, 314, and that

petitioner's June 2000 estinmated tax paynent of $32,157 was not
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recei ved by respondent until Novenmber 5, 2002. Accordingly, we
concl ude that respondent has met his burden of production under
section 7491(c) regarding petitioner's liability for the addition
to tax under section 6654.
Respondent having net his burden of production, it is

i ncunbent upon petitioner to show that he is eligible for one of
the statutorily provided exceptions to the section 6654 addition

to tax. See sec. 6654(e); Hi gbee v. Conmm ssioner, supra at 446.

Petitioner testified that he becane di sabl ed because of a
detached retina in 1998 and continued to be disabled through the
time of trial. Wile section 6654(e)(3)(B) provides for a waiver
of the addition where the Secretary determ nes that a taxpayer
becane disabled in the year for which the estinated taxes were
requi red or the precedi ng year, such a waiver also requires that
t he under paynent of estimated tax be due to reasonabl e cause.
Sec. 6654(e)(3)(B)(ii). Thus, even had petitioner becone
di sabl ed during 1999 or 2000, section 6654(e)(3)(B) would provide
himno relief, since we have previously concluded that the
ci rcunstances surrounding petitioner's failure to remt the June
2000 estimated tax paynment do not constitute reasonabl e cause.

As petitioner has neither claimed nor shown entitlenent to
any ot her exception, we hold that he is liable for an addition to

tax under section 6654 for 2000.



Concl usi on

Except for his claimthat he is not |liable for the additions
to tax under sections 6651(a)(2) and 6654 for 2000, petitioner
has raised no other issue with respect to respondent's proposed
| evy for 2000. W therefore hold that respondent may proceed
with the levy at issue herein.

To reflect the foregoing,

Deci sion will be entered

for respondent.




