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VEMORANDUM OPI NI ON

VELLS, Chief Judge: In the case at docket No. 7464-00,
respondent determ ned deficiencies and penalties in inconme taxes

as foll ows:

These cases are consolidated for trial, briefing, and
opi ni on.



Liability of Donald R Cool ey

Year Defi ci ency Sec. 6663(a) Penalties
1989 $2, 982. 63 $24, 584. 96
1990 2,617.74 28, 705. 73
1991 171. 92 14, 035. 44
1992 - 0- 21, 045. 16
1993 3,007.91 18, 888. 44

Liability of Cathy A. Cool ey

Year Defi ci ency Sec. 6663(a) Penalties
1989 $2, 982. 63 - 0-
1990 2,617.74 - 0-
1991 171. 92 - 0-
1992 - 0- - 0-
1993 3,007.91 - 0-

After concessions, the remaining issue to be decided in
docket No. 7464-00 is whether petitioner Donald R Cool ey
(hereinafter referred to individually as petitioner) is liable
for section 6663(a) penalties for fraud with respect to his 1989,
1990, 1991, 1992, and 1993 taxable years. Respondent did not
determ ne section 6663(a) penalties against petitioner Cathy A
Cooley. In the case at docket No. 9452-00L, we mnust decide
whet her respondent’s determination to proceed with the collection
of Federal inconme taxes assessed agai nst petitioners for their
1989, 1990, 1991, 1992, 1993, and 1996 taxabl e years was
appropriate. Al section references are to the Internal Revenue
Code, as anmended, and all Rule references are to the Tax Court

Rul es of Practice and Procedure.
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Backgr ound

The parties submtted the instant case, fully stipul ated,
without trial, pursuant to Rule 122. The parties’ stipulations
of fact are hereby incorporated by this reference and are found
as facts in the instant case.

Petitioners are husband and wife, filed joint Federal inconme
tax returns for their 1989, 1990, 1991, 1992, and 1993 taxable
years, and were residents of Springfield, Mssouri, when they
filed their petitions. During the years in issue, petitioner was
a self-enployed crimnal defense |lawer. Prior to private
practice, petitioner served as an Assistant United States
Attorney. Petitioner maintained the records for both his
personal and |law firm accounts. Petitioners enployed the cash
met hod of accounting in determning the i ncome and expenses
reported on their joint Federal incone tax returns for the years
in issue.

Petitioners filed original and amended Federal i ndividual

inconme tax returns, Forns 1040 and 1040X, as foll ows:

Year Descri pti on Date Fil ed
1989 Tax return 4/ 15/ 1990
1989 1st amended return 1/ 30/ 1995
1989 2nd anended return 2/ 15/ 1995
1989 3rd anended return 7/ 22/ 1996
1990 Tax return 4/ 15/ 1991
1990 1st amended return 8/ 8/ 1994
1990 2nd anended return 1/ 24/ 1995

1990 3rd anended return 7/ 22/ 1996



1991 Tax return 4/ 15/ 1992
1991 1st amended return 7/ 8/ 1994
1991 2nd anended return 1/ 23/ 1995
1991 3rd anended return 7/ 22/ 1996
1992 Tax return 4/ 15/ 1993
1992 1st amended return 7/ 8/ 1994
1992 2nd anended return 2/ 2/ 1995
1992 3rd anended return 7/ 22/ 1996
1993 Tax return 4/ 15/ 1994
1993 1st amended return 7/ 11/ 1994
1993 2nd anended return 2/ 1/ 1995
1993 3rd anended return 7/ 22/ 1996

Petitioners reported their total incone and Schedul e C gross
receipts on their tax returns for the years in issue, as follows:

Schedul e C Gross

Year Total | ncone Recei pt st
1989 Tax return $87, 508. 67 $146, 865. 99
1st amended return 168, 578. 07 206, 576. 31
2nd anended return 173, 691. 86 212,534. 90
3rd anended return 186, 846. 86 - 0-
1990 Tax return 77,398. 10 160, 472. 48
1st anended return 159, 052. 72 201, 668. 98
2nd anended return 176, 100. 86 - 0-
3rd anended return 197, 600. 86 - 0-
1991 Tax return 49, 747. 09 98, 469. 85
1st amended return 92, 458. 05 119, 761. 49
2nd anended return 92, 997. 98 - 0-
3rd anended return 114, 947. 98 -0-
For the entries marked “-0-", petitioners did not attach a

separate Schedule C to the anended return.
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1992 Tax return 62, 042. 31 114, 996. 02
1st amended return 134, 320. 67 158, 193. 84
2nd anended return 142, 882. 18 - 0-
3rd anended return 162, 232. 18 - 0-

1993 Tax return 80, 189. 01 133, 856. 54
1st amended return 120, 617. 78 169, 580. 03
2nd anended return 126, 808. 73 - 0-
3rd anended return 150, 708. 73 - 0-

Petitioners reported expenses frompetitioner’s | aw

practice, as follows:

Year Schedul e C Expense!?
1989 Tax return $68, 300. 46
1st anended return 46, 941. 38
2nd anended return 47, 961. 27
3rd anended return -0-
1990 Tax return 92,195. 19
1st amended return 52,797.01
2nd anended return - 0-
3rd anended return -0-
1991 Tax return 54, 033. 76
1st amended return 34, 967. 03
2nd anended return - 0-
3rd anended return -0-
1992 Tax return 58, 116. 57
1st amended return 34, 846. 96
2nd anended return - 0-
3rd anended return -0-
1993 Tax return 60, 627. 80
1st anended return 44 071. 96
2nd anended return - 0-
3rd anended return -0-
For the entries marked “-0-", petitioners did not attach a

separate Schedule C to the anended return.
Petitioners’ Federal incone tax returns for 1989, 1990,

1991, 1992, and 1993 understated net income frompetitioner’s |aw
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practice by overstating business expenses. Petitioner’s
understatenents of net inconme due to overstated business expenses
were $20, 339.19 for taxable year 1989, $39, 398.18 for taxable
year 1990, $19,066.73 for taxable year 1991, $23,269.61 for
t axabl e year 1992, and $16, 555.64 for taxable year 1993.

Petitioners’ original 1989 Federal incone tax return
reported a tax of $18,473.30. |In their final amended 1989
Federal inconme tax return, petitioners reported that their total
tax liability was $53,270. 62 of which $51,913. 76 had been paid
and $1, 356.86 was still due. Petitioners’ original 1990 Federal
incone tax return reported a tax of $16,937.90. In their final
amended 1990 Federal incone tax return, petitioners reported that
their total tax liability was $52,594. 07 of which $47,564. 02 had
been paid and $5,030.05 was still due. Petitioners’ original
1991 Federal income tax return reported a tax due of $8,607.61
In their final anmended 1991 Federal incone tax return,
petitioners reported that their total tax liability was
$26, 959. 52 of which $20,513.52 had been paid and $6, 446 was stil
due. Petitioners’ original 1992 Federal inconme tax return
reported a tax due of $11,895.81. 1In their final anended 1992
return, petitioners reported that their total tax liability was
$42,715. 22 of which $36, 715. 80 had been paid and $5, 999. 42 was
still due. Petitioners’ original 1993 Federal inconme tax return

reported a tax due of $14,210.40. |In their final anended 1993
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tax return, petitioner reported that their total tax liability
was $38,072.22 of which $30,897.80 had been paid and $7, 184. 42
was still due.

On January 21, 1997, the United States Departnent of Justice
(Departnment of Justice) filed an informati on agai nst petitioner
inthe United States District Court for the Western District of
M ssouri, alleging that he was guilty of one count of an attenpt
to evade or defeat tax, pursuant to section 7201. The
i nformation al |l eged:

That on or about the 15th day of April, 1991, in the
Western District of Mssouri, DONALD R COOLEY, a
resident of Springfield, Mssouri, did willfully
attenpt to evade and defeat a |l arge part of the incone
tax due and owng by himto the United States of
Amrerica for the cal endar year 1990, by filing and
causing to be filed with the Director, the Interna
Revenue Service Center, at Kansas Cty, Mssouri, a
false and fraudulent U. S. Individual Incone Tax Return,
Form 1040, wherein he stated that his taxable incone
for the cal endar year 1990, was the sum of $47, 520. 36,
and that the anpbunt of tax due and ow ng thereon was

t he sum of $16, 937. 90, whereas, as he then and there
wel | knew and believed, his taxable inconme for said
cal endar year was the sumof $167,723.12, upon which
said taxable inconme there was owing to the United
States of Anerica an incone tax of $55,058. 43.

In violation of Title 26, United States Code,
Section 7201.

On January 21, 1997, petitioner, represented by Janes R
Hobbs, Esq., entered into a plea agreenent (plea agreenent) with
the Departnent of Justice, pleading guilty to a one count
information of an attenpt to evade or defeat tax in violation of

section 7201. In section A-3 of the plea agreenent, petitioner
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acknow edged that for his 1990 tax year, he attenpted to evade or
defeat a tax, that additional taxes were due and owi ng, and that
his actions were willful. 1In section A-7, as part of the plea
agreenent, the Departnent of Justice agreed not to charge
petitioner with any other Federal crimnal offenses relating to
his 1988 t hrough 1994 taxable years. Mreover, in section A-9 of
the plea agreenent, petitioner agreed to:

pay all taxes, interest and penalties found to be
lawfully owed and due to the Internal Revenue Service
for the years 1987 through and including 1995, and to
cooperate with, and provide to, the Internal Revenue
Servi ce, any docunentation necessary for a correct
conputation of all taxes due and owi ng for those years,
and further agrees that the Court may nmake this terma
condi tion of any sentence of probation or supervised
rel ease.

Section B-7 of the plea agreenent provided:

The defendant further acknow edges defendant’s
under st andi ng of the nature of the offense or offenses
to which defendant is pleading guilty, and the el enents
t hereof, including the penalties provided by |aw, and
def endant’ s conplete satisfaction with the
representation and advice received from defendant’s
under si gned counsel

Section B-8 of the plea agreenent provided:

Defendant is pleading guilty because defendant is in

fact guilty. The defendant certifies that defendant

does hereby admt that the facts set forth bel ow are

true, and were this case to go to trial, the United

States woul d be able to prove those facts beyond a

reasonabl e doubt.

On April 30, 1997, Judge Fernando J. Gaitan, Jr., of the
United States District Court, Western District of M ssouri,

entered a judgnent against petitioner pursuant to section 7201,
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and sentenced himto 4 nonths' incarceration at the Al pha House,
a hal fway house located in Springfield, Mssouri, followed by 2
years of supervised rel ease.

On April 4, 2000, petitioners received their notice of
deficiency for their 1989, 1990, 1991, 1992, and 1993 taxable
years.

On June 27, 1999, respondent issued a Final Notice - Notice
of Intent to Levy and Notice of Your Right to a Hearing, for
petitioners’ 1989, 1990, 1992, 1993, and 1996 taxable years. The
account summary of the final notice indicated that respondent was

trying to collect the foll ow ng anounts:

Year Assessed Bal ance! Statutory Additions Tot al

1989 $9, 664. 88 $0. 00 $ 9, 664. 88
1990 8, 129. 85 1, 895. 48 10, 025. 33
1992 1, 968. 42 396. 69 2,365.11
1993 0.00 2,016.71 2,016.71
1996 2,203.02 332.19 2,535.21

The assessed bal ances for 1989, 1990, 1992, and 1993 consists
entirely of accrued interest. The assessed bal ance for 1996
i ncl udes sonme of the original tax liability, penalties, and
i nterest.

On July 23, 1999, petitioners filed a Request for a
Col | ection Due Process Hearing (request), for their 1989, 1990,
1992, 1993, and 1996 taxable years. In their request petitioners
contended: “The tax liability figures are still incorrect based
on inaccurate figuring of tax anobunts paid and failure to credit

excess tax paynents towards anounts owed on other tax years.”

Petitioners also raised a section 6015 defense with respect to
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petitioner Cathy A Cooley’'s tax liabilities.

On March 9, 2000, respondent issued to petitioners a Final
Notice of Intent to Levy and Notice of Your Right to A Hearing,
for their 1991 taxable year. The account summary in the final
notice indicated that respondent was trying to collect an
assessed bal ance of $2,493.93 and additional penalties and
interest of $1,084.03 for a total of $3,577.96.

On March 23, 2000, petitioners filed a Request for a
Col l ection Due Process Hearing, relating to the final notice for
their 1991 taxable year. 1In a letter attached to their request
for a section 6330 hearing, petitioners contended that the period
of limtations under section 6501(a) had expired, that respondent
had not issued thema notice of deficiency, and that the anount
of their tax liability had not been determ ned.

On July 5, 2000, petitioners petitioned this Court with
respect to the April 4, 2000, notice of deficiency. That case
was filed as docket No. 7464-00.

On August 8, 2000, petitioners were sent a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 for their 1989, 1990, 1992, 1993, and 1996 taxable
years. The notice of determ nation provided: “Qur decision is
that the proposed | evy action on 1989, 1990, 1992, 1993, and 1996
was appropriate.” The notice of determ nation further indicated

t hat “These outstandi ng bal ances owed are fromyour voluntarily
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filed tax returns Form 1040 and Form 1040X.” Additionally, the
notice of determnation indicated that: “The Service has already
considered and i ssued a separate determnation letter on the
| nnocent Spouse issue.”
Attachment 3193, attached to the notice of determ nation,
provi ded:

| ssues Relating to the Unpaid Liabilities:

The unpaid liabilities shown on the Notice of Intent to
Levy (L-1058/LT-11) dated 06/27/ 1999 are from
voluntarily filed original tax returns, Form 1040, or
anmended returns, Form 1040X.

. Revi ew of your account for the years 1989, 1990, 1992,
and 1993 shows that the outstanding bal ances owed were
for accrued interest on your anended returns.

. Revi ew of your account for the 1996 year shows that the
out st andi ng bal ance owed i ncl uded sone of your original
tax liability, penalty, and accrued interest.

* * * * * * *

The Notice of Intent to Levy dated 6/27/1999 did not

i nclude and [sic] anounts fromthe pending audit

adj ustnents for 1989, 1990, 1992, or 1993. The
proposed audit adjustnments were consi dered separately
by the Appeals office. A separate Statutory Notice of
Deficiency was issued by the Appeals O fice on April 4,
2000, and gave you the right to petition to the Tax
Court. Those issues are not part of this Collection
Due Process Hearing. Your claimfor Innocent Spouse
relief has al so been consi dered separately by the
Appeal s Ofice and a separate determ nation letter was
i ssued. That issue is not part of this Collection Due
Process heari ng.

Respondent’ s Appeal s officer issued a statenment in support

of the notice of determnation for petitioners’ 1989, 1990, 1992,
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1993, and 1996 taxable years. The history of account section of
the Appeals officer’s supporting statenent said: the “1DRS shows
that these CDP account bal ances are for outstandi ng bal ances owed
on their voluntarily filed original and anended returns.
CGenerally, the taxpayer full [sic] paid the tax, but has not paid
the interest.” Section three of the Appeals officer’s supporting
st at enent provi ded:

Bal ancing the Need for Efficient Collection with Any

Legitimate Concern that the Proposed Collection Action

is nore Intrusive than Necessary:

The representative states that the taxpayer is not in

agreenent with the final anmended return filed on each

period. It was only a protective action taken by the

t axpayer. The taxpayer is pursuing that action to contest

that - including it in his petition to the Tax Court on the

unassessed audit adjustnments and al so pursuing interest

abat enment .

The representative has reviewed transcripts of the

t axpayer’s account and nmatched their paynents - they

have no argunent with any paynents.

On August 8, 2000, respondent issued petitioners a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (Determ nation), for petitioners’ 1991 taxable year,
whi ch determ ned that the tax liabilities reported in the final
notice for 1991 were appropriate. The notice of determ nation
provi ded:

Summary of Deternination

* * * * * * *

The out standi ng bal ance owed and shown on the L-1058
dated 03/ 09/ 2000 was based on assessnents from your
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voluntarily filed tax returns Form 1040 and Form 1040X.
The bal ance included accrued interest.
* * * *

* * *

You raised the issue that no notice of deficiency had
been issued. However, the outstandi ng bal ance owed as
shown in the L-1058 dated 03/09/2000 was based on your
voluntarily filed original and amended tax returns.

You raised the issue that the anobunt due had not been

determ ned. However, the outstandi ng bal ance owed as

shown in the L-1058 dated 03/09/2000 was based on your

voluntarily filed original and amended tax returns.

The Service has al ready considered and issued a

separate determination letter on the |Innocent Spouse

i ssue.

Attachnment 3193, attached to the notice of determ nation for
provi ded:

| ssue Relating to the Unpaid Liabilities:

You raised the issue “whether the statute of
limtations under | RC 6501(a) had expired prior to the
assessnent”.

While the three year statute had expired, two of the anmended
returns you had filed for 1991 had not yet been processed by
t he Service.

The Service determ ned that those anended returns could be
processed since tax may be assessed at any tinme under |IRC
sec. 6501(c).

You raised the issue that “no notice of deficiency had been
i ssued”.

The unpaid liability shown on Notice of Intent to Levy (L-
1058) dated 03/09/2000 was fromyour voluntarily filed tax
returns, Form 1040 or Form 1040X.

The Notice of Intent to Levy dated 03/09/2000 did not

i ncl ude amounts fromthe proposed audit adjustnents for 1991
- since that assessnent had not been nade. You had

exerci sed your appeal rights and the proposed audit

adj ustnents were consi dered separately by the Appeals
office. A separate Statutory Notice of Deficiency was



- 14 -

i ssued by the Appeals O fice on April 4, 2000, and gave you
the right to petition to the Tax Court. Those issues are
not part of this Collection Due Process hearing.

You rai sed the i ssue that “the anmbunt due had not been
det er m ned”.

The unpaid tax liability shown on the Notice of Intent to

Levy (L-1058) dated 03/09/2000 was from your voluntarily

filed tax returns, Form 1040 or 1040X

Revi ew of your account for 1991 shows that the outstanding

bal ance owed was for accrued interest on your anended

return.

Your claimfor Innocent Spouse relief has al so been

consi dered separately by the Appeals Ofice and a

separate determnation letter was issued. The |Innocent

Spouse determ nation is not part of this Collection Due

Process heari ng.

Respondent’ s Appeal s officer issued a statenent in support
of the 1991 notice of determ nation. The 1991 Appeals officer’s
supporting statenent said: “IDRS shows that these CDP account
bal ances are for outstandi ng bal ances owed on their voluntarily
filed original and anended returns. GCenerally, the taxpayer ful
paid the tax but has not paid the interest.” Moreover, the
Appeal s officer’s supporting statenent responded to petitioners’
assertion that no notice of deficiency for 1991 had been issued:

2. Relevant |ssues Presented by the Taxpayer

* * * * * * *

The CDP Appeals officer reviewed the IDRS transcripts.
The out standi ng bal ance owed and shown on L-1058 t hat
was i ssued by COLLECTION on 03/09/2000 is frominterest
assessed and accrued on the voluntarily filed original
and anended returns.

The CDP Appeals Oficer inforned the representative
that the proposed audit adjustnments shown in the
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Statutory Notice of Deficiency issued on April 4, 2000,

are not part of this balance owed. This bal ance owed

shown on the L-1058 was as of 03/09/2000 and was from

the taxpayers’ voluntarily filed original and amended

returns that had been processed by the Service.

As to petitioners’ contention that the amount due had not
been determ ned, the Appeals officer said: “The anount due, as
shown on the L-1058 dated 03/09/2000, had been determ ned from
their voluntarily filed original and amended returns.”

On July 5, 2000, after receiving the notice of deficiency,
petitioners filed a petition in this Court which was filed as
docket No. 7464-00. 1In their petition, petitioners contended:

The tax assessed by the Internal Revenue Service is

i ncorrect and overstated. Taxpayer believes that the

records generated by the investigation of the Internal

Revenue Service would reveal that said assessnent is

prem sed upon an overstatenment of incone in taxpayers

anmended returns. Further, taxpayer does not believe

that the civil penalties assessed himunder | RC Section

6663(a) are applicable to all of the additional

reported incone in the years proposed.

On Septenber 7, 2000, after receiving the notices of
determ nation, petitioners filed a petition in this Court, which
was filed as docket No. 9452-00L. |In their petition, petitioners
contended: “The [taxpayers] have petitioned the [T]ax [Clourt for
the above listed tax years to determ ne the correct tax
l[iability, IRS has exam ned the years in question. Prior to the
start of collection action, the correct liability should be

determ ned.”
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Di scussi on

The Deficiency Case at Docket No. 7464-00

The only issue we nust decide in the case at docket No.
7464-00% i s whether petitioner is liable for penalties for fraud

under section 6663(a)® for the taxable years in issue.*

2Petitioners contend on brief that certain alleged
overpaynents and credits should be applied against the incone tax
deficiencies in the case at docket No. 7464-00. Petitioners do
not ot herw se chall enge the inconme tax deficiencies determ ned by
respondent in the case at docket No. 7464-00. W shall address
those contentions in the case at docket No. 9452-00L. In the
petition for the case at docket No. 7464-00, petitioners alleged
that “said assessnent is prem sed upon an overstatenent of inconme
in taxpayers anended returns.” Petitioners contend on brief that
certain alleged overpaynents shoul d be applied against the incone
tax deficiencies in the case at docket No. 7464-00, including the
deficiency of $2,982.63 in 1989, $2,617.74 in 1990, $171.92 in
1991, and $3,007.91 in 1993. Those deficiencies are distinct
fromthe sec. 6663(a) fraud penalties for petitioner’s 1989,
1990, 1991, 1992, and 1993 tax years.

3Sec. 6663 provides:
SEC. 6663. | MPOSI TI ON OF FRAUD PENALTY

(a) Inposition of Penalty.-If any part of any
under paynent of tax required to be shown on a return is due
to fraud, there shall be added to the tax an anmount equal to
75 percent of the portion of the underpaynent which is
attributable to fraud.

(b) Determnation of Portion Attributable to Fraud. —If
the Secretary establishes that any portion of an
under paynment is attributable to fraud, the entire
under paynent shall be treated as attributable to fraud,
except with respect to any portion of the underpaynent which
t he taxpayer establishes (by a preponderance of the
evidence) is not attributable to fraud.

(c) Special Rule for Joint Returns.--In the case of a
joint return, this section shall not apply with respect to a
spouse unl ess sone part of the underpaynent is due to the

(continued. . .)
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Respondent has the burden of proving by clear and convi nci ng
evi dence that petitioner (1) underpaid his tax each year in
issue, and (2) that sone part of his underpaynent was due to

fraud. Sec. 6663(a); see Parks v. Comm ssioner, 94 T.C 654,

660- 661 (1990).

Regar di ng whet her an under paynent of tax exists for the
years in issue, petitioners stipulated that they understated
taxabl e incone frompetitioner’s |aw practice by overstating
busi ness expenses for his 1989, 1990, 1991, 1992, and 1993
taxabl e years. Indeed, for the years in issue, petitioners’
final amended returns reported far nore tax than reported on
their original returns.

Each amended Federal inconme tax return which reports nore
income than the originally filed return is an adm ssion of

under paynent of tax on the original return. See Badaracco v.

Commi ssioner, 464 U.S. 386, 399 (1984); Delvecchio v.

Conmi ssioner, T.C. Menp. 2001-130; see al so Tandon V.

Conmi ssioner, T.C. Menp. 1998-66; Kalo v. Conm ssioner, T.C.

3(...continued)
fraud of such spouse.

“The Tax Reform Act of 1986, Pub. L. 99-514, sec. 1503(a),
100 Stat. 2085, 2742, anended sec. 6653(b) to increase the
addition to tax for fraud from50 percent to 75 percent. The
Omi bus Budget Reconciliation Act of 1989, Pub. L. 101-239, sec.
7721, 103 Stat. 2395, renoved the addition to tax for fraud from
sec. 6653(b) and replaced it with sec. 6663. W note that
petitioner’s 1989 Federal incone tax was due after the effective
date of sec. 6663(a), Dec. 31, 1989, and therefore al
cal cul ations are nmade pursuant to sec. 6663(a).
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Meno. 1996-482, affd. w thout published opinion 149 F.3d 1183

(6th Cr. 1998); Katerelos v. Comm ssioner, T.C Meno. 1996- 340.

Petitioner’s anmended returns, for the years in issue, are
adm ssi ons of underpaynents because the anended returns reported
far nore inconme than reported on the original returns.

We next deci de whether petitioner’s underpaynents of tax for
the years in issue were due to fraud, which is a question of fact
t hat nmust be consi dered based on an exam nation of the entire

record and petitioner’s entire course of conduct. Petzoldt v.

Comm ssioner, 92 T.C. 661, 699 (1989); Recklitis v.

Commi ssioner, 91 T.C 874, 910 (1988); see also Row ee v.

Commi ssioner, 80 T.C 1111, 1123 (1983). Fraud is never presuned

and nust be established by i ndependent evidence of fraudul ent

i ntent. See Petzoldt v. Conmm ssioner, supra at 699; Recklitis v.

Commi ssi oner, supra at 910. Fraud may be proven by

circunstantial evidence, and reasonable inferences may be drawn
fromthe facts because direct evidence is rarely avail abl e.

Del vecchio v. Commi ssioner, supra; see DilLeo v. Conm ssioner, 96

T.C. 858, 874 (1991), affd. 959 F.2d 16 (2d G r. 1992); see al so

Pet zol dt v. Conm ssi oner, supra at 699.

Crcunstantial evidence that may give rise to a finding of
fraud includes: (1) Understatenent of income; (2) inadequate
records; (3) failure to file tax returns; (4) providing
i npl ausi bl e or inconsistent explanations of behavior; (5)

conceal ment of assets; (6) failure to cooperate with taxing
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authorities; (7) filing false Fornms W4, Enployee's Wthhol ding
Al l owance Certificate; (8) failure to nake estinmated tax
paynents; (9) dealing in cash; (10) engaging in illegal activity;
(11) attenpting to conceal illegal activity; (12) engaging in a
pattern of behavior that indicates an intent to m slead; and (13)

filing fal se docunents. Bradford v. Conm ssioner, 796 F.2d 303,

307 (9th Gr. 1986), affg. T.C Menp. 1984-601; see Christians v.

Conmi ssioner, T.C. Menp. 2003-130; see also N edringhaus v.

Commi ssioner, 99 T.C 202, 211 (1992). These “badges of fraud”

are not excl usive. Ni edri nghaus v. Conm ssioner, supra at 211;

see Mller v. Conm ssioner, 94 T.C. 316, 334 (1990).

Additionally, the taxpayer’'s background may be exam ned to

establish fraud. Spies v. United States, 317 U S. 492, 497

(1943); Niedringhaus v. Conm ssioner; supra at 211; Walters v.

Conmi ssioner, T.C. Menp. 1995-543.

A consistent pattern of understating |arge anmounts of income

may be strong evidence of fraud. Cam en v. Conm ssioner, 420

F.2d 283, 287 (8th Gr. 1970), affg. T.C. Menp. 1968-12; see

Del vecchi o v. Conmm ssioner, supra (citing Holland v. United

States, 348 U.S. 121, 137 (1954)); see also Roth v. Conm ssioner,

T.C. Meno. 1998-28; WIllians v. Commi ssioner, T.C Meno. 1992-153

(“petitioner has consistently and substantially understated his
incone, a fact that even, ‘standing alone, is persuasive evidence

of fraudulent intent to evade taxes.’” (quoting Estate of Beck v.

Comm ssioner, 56 T.C. 297, 364 (1971)), affd. 999 F.2d 760 (4th
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Cr. 1993); Hughes v. Comm ssioner, T.C Menp. 1994-139 (citing

Rogers v. Conmmi ssioner, 111 F.2d 987, 989 (6th G r. 1940), affg.

38 B.T.A 16 (1938)). It has been held that discrepancies of 100
percent or nore between the correct net incone and the reported
net income for 3 successive years provide strong evidence of

fraudulent intent. Hargis v. Godw n, 221 F.2d 486, 490 (8th G

1955); see Rogers v. Conm ssioner, supra at 989; see al so

Wllianms v. Conm ssioner, supra; Adans v. Comm ssioner, T.C.

Meno. 1979-305. Moreover, fraudul ent understatenent of incone
may be established by overstatenent of Schedul e C expenses.

Drobny v. Conmi ssioner, 86 T.C 1326, 1349 (1986); see Cark v.

Conmi ssioner, T.C. Menp. 1991-313; see al so Buchbi nder .

Conmi ssioner, T.C. Menp. 1986-485.

Petitioners originally reported petitioner’s taxable incone
for his 1989, 1990, 1991, 1992, and 1993 taxabl e years,
respectively as $87,508.67, $77,398.10, $49, 747.09, $62,042. 31,
and $80,189.01. On their final amended returns for petitioners’
1989, 1990, 1991, 1992, and 1993 taxabl e years, respectively,
petitioners reported petitioner’s taxable incone as $186, 846. 86,
$197, 600. 86, $114,947.98, $162, 232.18, and $150, 708. 73.
Petitioners’ returns understated petitioner’s taxable inconme for
his 1989, 1990, 1991, 1992, and 1993 taxable years, respectively,
by $99, 338. 19, $120, 202. 76, $65, 200. 89, $100, 189. 87, and

$70,519.72. The discrepancies for the years in issue were 114
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percent,® 155 percent, 131 percent, 161 percent, and 88 percent,
respectively.® W conclude fromthe foregoing understatenents of
income that petitioner engaged in a pattern of consistently
understating his gross receipts and overstating his business
expenses for the years in issue and that petitioner’s consistent
pattern of substantially understating inconme is a strong
i ndi cator of fraud.

Petitioner failed to naintain adequate records, although he
i ndi cated that he maintained his own records for both his
busi ness and personal accounts. In their anmended Federal incone
tax returns, petitioners admtted that petitioner kept inadequate
records which resulted in understatenments of inconme.” Cf

Badarraco v. Conm ssioner, 464 U S. 386 (1984). Petitioner

claimed that the understatenents during the years in issue were
due to: Inaccurate cal culations of income, sonme of which were
froma trust account, double counting and m scal cul ati ng
deductions, and failure to properly account for certain stock

transfers. W conclude that the adm ssions on petitioners’

Roundi ng to the nearest percentage point.

These percentages are cal cul ated by taking the excess of
the incone reported on the final amended return over the incone
reported on the original return, and dividing that anmount by the
anount reported on the original return. See, e.g., Wllians v.
Comm ssioner, T.C Meno. 1992-153, affd. 999 F.2d 760 (4th Gr
1993) .

"The adm ssions were reported on petitioner’s anended
Federal inconme tax returns (Form 1040X) in the section entitled
“Part |11 Explanation of Changes to |Incone, Deductions, and
Credits”.
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anended returns indicate that petitioner did not keep adequate
busi ness records and that his inadequate record keeping

constitutes an indiciumof fraud. Ni edri nghaus v. Conmni Sssi oner,

99 T.C. at 211 (1992).
“The sophistication, education, and intelligence of the
taxpayer are relevant to determning fraudulent intent.” Sadler

v. Comm ssioner, 113 T.C 99, 104 (1999); see N edringhaus V.

Conmi ssi oner, supra at 211; see Scallen v. Comm ssioner, T.C

Meno. 1987-412, affd. 877 F.2d 1364 (8th Cr. 1989). Throughout
the years in issue, petitioner was an attorney, and we nay
consider this fact in deciding whether petitioner acted with
fraudulent intent. Petitioner began his |egal career as an
Assistant United States Attorney, charged with the duty to
enforce the laws of the United States. After serving as an
Assistant United States Attorney, petitioner engaged in private
practice as a crimnal defense |awer. W conclude that
petitioner’s professional experiences provided himwth know edge
that engaging in a pattern of consistently failing to report
significant anmounts of inconme is unlawful and that he has a | egal
obligation to accurately report incone.

Petitioner contends that a section 6663(a) penalty should
not be levied against himfor his 1990 taxable year. W concl ude
that petitioner’s contention is without nmerit. Petitioner

pl eaded guilty to an attenpt to evade or defeat tax pursuant to
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section 72018 for 1990. As a forner Federal prosecutor and

crim nal defense | awer, he should have been aware of the
inplications of such a plea agreenent. Moreover, because
petitioner pleaded guilty to an attenpt to evade or defeat tax
pursuant to section 7201, he is collaterally estopped from
chal I engi ng respondent’ s determ nation that there was an

under paynent for his 1990 taxable year due to fraud under section

6663(a). See Kisting v. Conm ssioner, 298 F.2d 264, 272 (8th

Cir. 1962) (not reversible error for the Court to admt
taxpayer's nol o contendere plea into evidence), affg. T.C Meno.

1961-3; DiLeo v. Conm ssioner, 96 T.C. 858, 885-886; Stone v.

Comm ssi oner, 56 T.C. 213, 221 (1971); Moore v. Conm ssioner,

T.C. Meno. 2001-77; see also Knoff v. Conm ssioner, T.C. Meno.

1992- 624.

Based on the foregoing, we hold that respondent has clearly
and convincingly established that petitioner is liable for
penalties for fraud under section 6663(a) for the taxable years
in issue. Because section 6663(a) applies, we need not address

respondent’s alternative argunment under section 6662(a). As

8SEC. 7201. ATTEMPT TO EVADE OR DEFEAT TAX.

Any person who willfully attenpts in any manner to
evade or defeat any tax inposed by this title or the paynent
thereof shall, in addition to other penalties provided by
law, be guilty of a felony and, upon conviction thereof,
shall be fined not nore than $100, 000 ($500,000 in the case
of a corporation), or inprisoned not nore than 5 years, or
both, together with the costs of prosecution.
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not ed, supra, petitioners do not contest respondent’s nonfraud
deficiency deternmnations.® Additionally, petitioners contended
in their petitions that several alleged overpaynents and a refund
shoul d be applied against their liabilities in both their
deficiency case and in their levy case. W address those
contentions in the portion of this opinion addressing their |evy
case bel ow.

The Levy Case at Docket No. 9452-00L

The issue we nust decide in the case at docket No. 9452-00L
i's whet her respondent nmay proceed with the collection of
petitioners’ tax liabilities for the years in issue pursuant to
section 6330.

The two notices of determ nation address self-reported
liabilities, as well as accrued interest and statutory additions
to tax, for petitioners’ 1989, 1990, 1991, 1992, 1993, and 1996
taxabl e years. The two notices of determ nation do not address
the deficiencies and penalties in the case at docket No. 7464-00.

Petitioners contend that respondent should have credited an
al | eged refund and several alleged overpaynents agai nst the
liabilities for the years in issue. Petitioners allege that

there was an overpaynent of Federal inconme tax for their 1992

\¢ note that respondent nade adjustnments to petitioners’
capital gain and dividend incone in the notice of deficiency,
real l ocating i ncome between those two categories. Petitioners
did not contest this issue and it is deened to be conceded. See
Rul e 34(b)(4); N cklaus v. Comm ssioner, 117 T.C. 117, 120 n. 4
(2001).
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t axabl e year of $3,126.40. Petitioners also allege that a $2,564
refund was due for their 2001 taxable year, and that respondent
applied that refund against the deficiencies in the instant case.
Petitioners further allege that respondent notified themin a
letter, dated March 28, 2002, that a $4, 215 overpaynent had been
applied against the deficiencies in their 1991, 1992, and 1993
t axabl e years.

Respondent’s notice of determnation indicated that the
liabilities shown on the final notice of intent to levy for
petitioners’ 1992 taxable year were based on their tax returns.
Respondent’s final notice of intent to | evy showed that
petitioners’ liabilities for their 1992 taxable year totaled
$2,365. 11, which reflects an assessed bal ance of $1, 968.42 and
statutory additions of $396.69. The Appeals officer’s supporting
statenent and the notice of determnation indicate that those
liabilities consisted of interest that had accrued on taxes
reported on petitioners’ original and anmended returns. The
Appeal s officer also indicated that “Generally, the taxpayer ful
[sic] paid the tax but has not paid the interest.” Petitioners
reported a tax liability of $42,714.42 on their final anmended
1992 tax return, and petitioners have paid at |east that anount
for their 1992 taxable year. However, the April 4, 2000 notice
of deficiency indicates that the inconme tax for petitioners’ 1992
t axabl e year was $39,498.02. Respondent did not determ ne a

deficiency in income tax for that year.
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Respondent issued the notice of deficiency on April 4, 2000,
and the two notices of determ nation on August 8, 2000. \When
respondent issued the two notices of determ nation, respondent
was aware that petitioners’ inconme tax for their 1992 taxable
year was $39, 498.02. Respondent’s records show that petitioners
paid at |east $42,714.42 for their 1992 taxabl e year, and,
therefore, petitioners overpaid their taxes by $3,216.40 for
their 1992 taxable year.

We concl ude fromour analysis of respondent’s records that
the Appeals officer did not properly consider petitioners’
paynents for the 1992 taxable year against their liabilities in
i ssue which respondent seeks to collect. Petitioners may
chal I enge the existence or amount of their underlying tax
l[iability pursuant to section 6330(c)(2)(B), ¥ which includes
their “self-assessed” liabilities reported on their anended

returns. Montgonery v. Conm ssioner, 122 T.C. __ (2004)(slip op.

at 11-12). Consequently, we remand the instant case to the
Appeal s officer to credit petitioners’ $3,216.40 paynent agai nst

the liabilities in issue.

10Sec. 6330(c)(2)(B) provides:

(B) Underlying liability.— The person nmay al so raise at the
heari ng chall enges to the existence or anount of the
underlying tax liability for any tax period if the
person did not receive any statutory notice of
deficiency for such tax liability or did not otherw se
have an opportunity to dispute such liability.
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Petitioners additionally contend that the $2,564 refund
clainmed on their Form 1040 for their 2001 taxable year should be
applied against their liabilities in the instant case.
Petitioners also contend that an all eged overpaynent of $4,215.41
shoul d be applied against their tax liabilities. Petitioners
attached a docunent to their brief, purportedly fromthe |Internal
Revenue Service, dated March 28, 2002, which indicated that an
over paynent of $4,215.41 was applied against the deficiencies in
their 1991, 1992, and 1993 taxable years. The docunent does not
indicate the year to which the all eged overpaynent rel ates.

Petitioners’ 2001 Form 1040 and the March 28, 2002, letter
are not part of the record in this fully stipulated case. See
Rule 91(e). W shall not exam ne docunents that are not part of
the record. Accordingly, petitioners’ overpaynent and refund
clainms are unsubstanti at ed.

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be

without nerit, irrelevant, or noot.



To reflect the foregoing,

Deci sion will be entered

for respondent in docket No.

7464- 00.

An appropriate order wll

be issued in docket No. 9452-00L.




