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Pfiled two clains for a whistleblower award with

R under sec. 7623(b)(4), 1.RC. Rsent aletter to P
denying the clains because an award determ nation could
not be made under sec. 7623(b), I.R C. P subsequently

filed petitions in this Court seeking review of R's
deni al of the whistlebl ower clains.

Rfiled notions to dism ss these cases for |ack of
jurisdiction on the ground that no determ nation notice
under sec. 7623(b), I.R C., was sent to P, to which P
objected that the letter R sent was a valid
determ nation noti ce.

Held: R s letter was a determ nation conferring
jurisdiction on this Court. W shall therefore deny
R's notions to dismss for lack of jurisdiction.

Joseph G G annola and Robert J. Mauceri, for petitioner

Holly H Styles and Al ex Shlivko, for respondent.
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OPI NI ON

KROUPA, Judge: These cases are before the Court on
respondent’s notions to dismss for lack of jurisdiction. W
decide for the first tine whether a letter sent by respondent to
petitioner denying petitioner’s whistleblower clains constitutes
a “determination” within the neaning of section 7623(b)(4)?! that
woul d confer on us jurisdiction to review denial of the clains.
We find that the letter was a determ nation and that we therefore
have jurisdiction.

Backgr ound

The following information is stated for purposes of
resol ving the pending notions. At the tinme of filing the
petitions, petitioner resided in Nashville, Tennessee.

Petitioner, an attorney, submtted two Forns 211,
Application for Anard for Original Information, to the Internal
Revenue Service (IRS) in 2008 concerning alleged violations of
the Code. He alleged in the two clains that certain parties had
failed to pay millions of dollars in estate and generati on-
ski ppi ng transfer tax.

Petitioner alleged in one claimthat a trust having over
$102 million in assets was inproperly omtted fromthe gross

estate of Dorothy Dillon Eweson (Ms. Eweson), resulting in a

IAIl section and Code references are to the Internal Revenue
Code unl ess ot herw se i ndi cat ed.
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possi ble $75 mllion underpaynent in Federal estate tax. He
| earned of the alleged om ssion by representing the w dow of M.
Eweson’ s grandson, who is al so the guardian of a purported
beneficiary of the trust. He also verified the information by
exam ning the public records and the records of his client.

Petitioner alleged in the other claimthat M. Eweson
inmpermssibly nodified two trusts as part of a schene to avoid
t he generation-skipping transfer tax. The trusts at issue had a
conbi ned val ue of over $200 mllion at the time of Ms. Eweson’s
death in 2005. Petitioner |earned of the alleged violation
t hrough his representation of the widow of Ms. Eweson’s grandson.
He also verified the information by exam ning the public records
and the records of his client. Petitioner submtted additional
information to support the allegation several nonths after filing
the claim He provided newly discovered filings froma New York
Surrogate’s Court proceeding in which a corporate trustee
chal | enged the trust nodifications as designed primarily to evade
taxation. Petitioner also provided a | egal nmenorandum and draft
| egal docunents from Ms. Eweson’s attorneys that indicated the
trusts were nodified as part of a scheme to avoid the generation-
ski ppi ng transfer tax.

Respondent’ s Wi st ebl ower O fice (Wistleblower Ofice)
notified petitioner that it had received the whistlebl ower

claims. The Ofice explained that petitioner’s information would
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be used to determ ne whether to further investigate the all eged
violations. The Wistleblower Ofice also told petitioner that
he woul d be informed at the conclusion of the review and
i nvestigation whether petitioner’s information net the criteria
for paying an award.

The Wi stleblower Ofice did not contact petitioner again
until nine nonths |ater when the Ofice sent hima letter denying
the clains (the letter). The letter stated that respondent had
considered petitioner’s whistleblower clainms. It explained that
“an award determnation * * * [could not] be nade under section
7623(b) "2 because petitioner “did not identify * * * federal tax
i ssue[s] upon which the IRS will take action.” The letter
further explained that an award was not warranted for either
cl ai m because petitioner’s information did not “result in the
detection of the underpaynent of taxes.”

Petitioner filed two separate petitions in this Court in
response to respondent’s denial of the whistleblower clains.
Respondent filed notions to dismss for lack of jurisdiction in
bot h proceedi ngs on the ground that no determ nation notice had
been issued to petitioner. Petitioner objected to the notions
that the letter constituted a determ nation conferring
jurisdiction on this Court under section 7623(b)(4) to review

respondent’s deni al of the whistleblower clains.

2The full text of sec. 7623(b) is set forth in the Appendi x.
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Di scussi on

We decide for the first tinme whether respondent’s letter
denying petitioner’s whistleblower clains constitutes a
“determ nation” that gives this Court jurisdiction under section
7623(b)(4). W begin with the Tax Court’s jurisdiction. The Tax
Court is a court of limted jurisdiction and may exercise
jurisdiction only to the extent authorized by Congress. Judge V.

Comm ssioner, 88 T.C. 1175, 1180-1181 (1987); Naftel v.

Commi ssioner, 85 T.C 527, 529 (1985). The Tax Court is w thout

authority to enlarge upon that statutory grant. See Phillips

Petrol eum Co. v. Comm ssioner, 92 T.C. 885, 888 (1989). W

neverthel ess have jurisdiction to determ ne whet her we have

jurisdiction. Hanbrick v. Comm ssioner, 118 T.C. 348 (2002); Pyo

v. Conmm ssioner, 83 T.C. 626, 632 (1984); Kluger v. Conmm ssioner,

83 T.C. 309, 314 (1984). W turn now to an overview of our
jurisdiction regarding whistleblower clains.

| . Overvi ew of the Wi stl ebl ower Award Program

The Secretary has long had the discretion to pay awards to
persons providing information that aids in (1) detecting
under paynents of tax and (2) detecting and bringing to trial and
puni shment persons guilty of violating the internal revenue | aws.
Sec. 7623(a). The discretionary whistlebl ower awards have been
arbitrary and inconsistent, however, because of a |ack of

st andar di zed procedures and |imted manageri al oversight. See
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Treasury | nspector General for Tax Adm nistration Rept. 2006- 30-
092, The Informants’ Rewards Program Needs More Centralized
Managenent Oversight (June 2006). It took an average of 7% years
for a discretionary award to be paid and an average of 6% nonths
for a claimto be rejected. [d. at 8-9. Mreover, nost rejected
clainms did not provide the rationale for the reviewer’s decision
because of concerns about disclosing confidential return
information to the whistleblower. |d. at 7.

Congress enacted legislation in 2006 to address perceived
problenms with the discretionary award regine (the 2006
| egislation). Tax Relief and Health Care Act of 2006 ( TRHCA),
Pub. L. 109-432, div. A sec. 406, 120 Stat. 2958 (effective Dec.
20, 2006). The 2006 | egqgislation anended section 7623 to require
the Secretary to pay nondiscretionary whistl eblower awards and to
provide this Court with jurisdiction to review such awards. A
whi stl eblower is now entitled to a m ni num nondi scretionary award
of 15 percent of the collected proceeds if the Conm ssioner
proceeds with admnistrative or judicial action using information

provided in a whistleblower claim?® Sec. 7623(b)(1). The

3The award is reduced in certain circunstances. For
exanple, the award is reduced where the whistlebl ower planned or
initiated the actions that led to the underpaynent of tax. Sec.
7623(b)(2) and (3). Furthernore, an award is available only if
t he taxpayer had gross i ncone exceedi ng $200, 000 for any year at
issue and if the anount in dispute (including tax, penalties,
additions to tax and additional anmounts) exceeds $2 mllion.
Sec. 7623(b)(5), 120 Stat. 2960.
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whi st | ebl ower has 30 days fromthe issuance of a non-
di scretionary award determ nation to file a petition in this
Court. Sec. 7623(b)(4).

The 2006 | egislation also directed the Secretary to issue
gui dance for the operation of a \Wistleblower Ofice adm nistered
by the IRS.4 TRHCA sec. 406(b)(1), 120 Stat. 2959. The
Wi stl ebl ower Ofice is responsible for reviewi ng submtted
whi stl ebl ower clains or assigning themto the appropriate I RS
office for review. 1d. sec. 406(b)(1)(B), 120 Stat. 2960. The
Ofice is authorized to seek additional assistance fromthe
whi stl ebl ower if necessary. 1d. sec. 406(b)(1) (O, (2).

The Conmm ssioner issued guidance to taxpayers on filing
nondi scretionary whistleblower award clainms in early 2008. See
Notice 2008-4, 2008-1 C B. 253. \Whistleblowers nust fully
conplete and submt a Form211. 1d. sec. 3.02, 2008-1 C B. at
254. The Wi stleblower Ofice wll acknow edge recei pt of the
claimin witing. 1d. sec. 3.05, 2008-1 C.B. at 255. The
Wi stl ebl ower O fice will send correspondence to the
whi stl ebl ower once a final determ nation regarding the claimhas
been nade. 1d. sec. 3.11, 2008-1 C.B. at 256. Final

Wi stl ebl ower O fice determ nations regardi ng awards may be

“The 2006 legislation also requires the Secretary to provide
an annual report to Congress on whistleblower clainms filed and
awar ds issued under sec. 7623. Tax Relief and Health Care Act of
2006, Pub. L. 109-432, div. A sec. 406(c), 120 Stat. 2960.
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appealed to this Court. 1d. Awards will not be paid, however,
until there is a final determnation of the tax liability and the
amounts owed are collected. 1d. sec. 3.08, 2008-1 C B. at 255.

The Comm ssioner al so i ssued procedural guidance on how
whi stl eblower clains will be processed. See Internal Revenue
Manual (IRM pt. 25.2.2 (Dec. 30, 2008).° In general,
whi st ebl ower clains will be denied where the information
provi ded does not (a) identify a Federal tax issue upon which the
IRS will act; (b) result in the detection of an underpaynent of
taxes; or (c) result in the collection of proceeds. See id. pt.
25.2.2.12(2). The whistleblower will be notified by the
Wi st | ebl ower O fice once an award deci sion has been made. See
id. pt. 25.2.2.5(13).
1. Analysis

We nust now deci de whether respondent’s letter constituted a
determ nati on under section 7623(b)(4). Respondent argues that
there was no award determ nati on because petitioner’s information
was not used to detect underpaynents of tax or to collect
proceeds. Respondent argues that there can be a determ nation
for jurisdictional purposes only if the Wistleblower Ofice
undertakes an adm nistrative or judicial action and thereafter

“determ nes” to make an award. Respondent incorrectly interprets

SIRM pt. 25.2.2 was updated on June 18, 2010, to provide
addi ti onal guidance for evaluating a whistleblower claim
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section 7623(b)(4). The statute expressly permts an individual
to seek judicial reviewin this Court of the amount or denial of
an award determ nation. See Staff of Joint Comm on Taxation,
Techni cal Explanation of H R 6408, The “Tax Relief and Health
Care Act of 2006”, at 89 (J. Conm Print 2006) (“The provision
permts an individual to appeal the amount or a denial of an
award determnation to the United States Tax Court * * * within
30 days of such determ nation.”). Accordingly, we find that our
jurisdiction is not limted to the anmount of an award
determ nation but includes any determ nation to deny an award.
Respondent further contends that the letter was not a
determ nation because it was not |abeled a determ nation. W
find the |abeling not dispositive. W have held that the nanme or
| abel of a docunent does not control whether the docunent

constitutes a determ nation. See WIson v. Conmni ssioner, 131

T.C. 47 (2008). Moreover, we have held in other contexts that
our jurisdiction is established when the Conmm ssioner issues a
witten notice that enbodies a determnation. Craig V.

Comm ssioner, 119 T.C 252 (2002) (a formdecision letter issued

after an “equi val ent hearing” constituted a “determ nation”

conferring jurisdiction under section 6330(d)(1)); Lunsford v.

Comm ssioner, 117 T.C 159, 164 (2001) (a witten notice to

proceed with the collection action constitutes a determ nation);

Ofiler v. Conm ssioner, 114 T.C. 492, 498 (2000) (a
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determ nation notice is the jurisdictional equivalent of a
deficiency notice pursuant to section 6212).

Respondent’s letter was issued in accordance with the award
determ nation procedures. These procedures were established in
the RM and Notice 2008-4. Respondent issued the letter to
petitioner after receiving and reviewi ng the whistlebl ower
clainms. Respondent issued the letter to petitioner after several
nmont hs of investigating whether to pursue the clains. The letter
states respondent’s final conclusion that petitioner is not
entitled to an award and provides an explanation for this
concl usion. Moreover, respondent’s reasons for denying the claim
are taken verbatimfromthe IRMI|ist of possible reasons for
denying clains. See IRMpt. 25.2.2.12(2). There is no dispute
that the letter put M. Cooper on sufficient notice to file a
petition with this Court as he did so tinely. Respondent’s
letter is therefore a determ nation because it constitutes a
final adm nistrative decision regarding petitioner’s
whi st ebl ower clainms in accordance with the established
procedures. Accordingly, we find that we have jurisdiction to
review the denial of the clains.

For the foregoing reasons, we shall deny respondent’s

nmotions to di sm ss.

Appropriate orders will

be i ssued.
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APPENDI X
Section 7623(b) provides as foll ows:
SEC. 7623(b). Awards to Wi stl ebl owers. --

(1) In general.--1f the Secretary proceeds with
any adm nistrative or judicial action described in
subsection (a) based on information brought to the
Secretary’s attention by an individual, such individual
shal |, subject to paragraph (2), receive as an award at
| east 15 percent but not nore than 30 percent of the
collected proceeds * * * resulting fromthe action * *
* or fromany settlenent in response to such action
The determ nation of the anpbunt of such award by the
Wi st | ebl ower O fice shall depend upon the extent to
whi ch the individual substantially contributed to such
action.

(2) Award in case of |ess substantial
contribution.--

(A) In general.--1n the event the action
described in paragraph (1) is one which the
Wi st ebl ower O fice determ nes to be based
principally on disclosures of specific allegations
(other than information provided by the individual
described in paragraph (1)) resulting froma
judicial or admnistrative hearing, froma
governnmental report, hearing, audit, or
i nvestigation, or fromthe news nedia, the
Wi stl ebl ower O fice may award such suns as it
consi ders appropriate, but in no case nore than 10
percent of the collected proceeds (including
penalties, interest, additions to tax, and
addi tional anounts) resulting fromthe action
(including any related actions) or from any
settlenment in response to such action, taking into
account the significance of the individual’s
information and the role of such individual and
any | egal representative of such individual in
contributing to such action.

(B) Nonapplication of paragraph where
i ndi vidual is original source of information.--
Subpar agraph (A) shall not apply if the information
resulting in the initiation of the action described in
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paragraph (1) was originally provided by the individual
descri bed in paragraph (1).

(3) Reduction in or denial of award.--1f the
Wi stl ebl ower Ofice determnes that the claimfor an
award under paragraph (1) or (2) is brought by an
i ndi vi dual who planned and initiated the actions that
| ed to the underpaynent of tax or actions described in
subsection (a)(2), then the Wi stleblower Ofice may
appropriately reduce such award. If such individual is
convicted of crimnal conduct arising fromthe role
described in the precedi ng sentence, the Wi stl ebl owner
O fice shall deny any award.

(4) Appeal of award determ nation. --Any
determ nation regardi ng an award under paragraph (1),
(2), or (3) may, within 30 days of such determ nation,
be appealed to the Tax Court (and the Tax Court shal
have jurisdiction with respect to such matter).

(5) Application of this subsection.--This subsection
shal |l apply with respect to any action--

(A) agai nst any taxpayer, but in the case of any
i ndi vidual, only if such individual’s gross incone
exceeds $200, 000 for any taxable year subject to
such action, and

(B) if the tax, penalties, interest, additions
to tax, and additional anmounts in dispute exceed
$2, 000, 000.

(6) Additional rules.

(A) No contract necessary. No contract with the
I nternal Revenue Service is necessary for any
i ndividual to receive an award under this
subsecti on.

(B) Representation. Any individual described in
paragraph (1) or (2) nmay be represented by counsel.

(© Subm ssion of information. No award may be
made under this subsection based on information
submtted to the Secretary unless such information
is submtted under penalty of perjury.



