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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code.

Unl ess otherw se indicated, section references are to the

I nternal Revenue Code, as in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. The decision to be entered is not revi ewabl e by any

ot her court, and this opinion should not be cited as authority.



- 2 -

Respondent determ ned for 2001 a deficiency in petitioner’s
Federal incone tax of $22,583' and additions to tax under
sections 6651(a)(1), 6651(a)(2), and 6654(a) of $2,944, $1, 570,
and $575, respectively.

The issues for decision are whether: (1) Petitioner’s wife?
engaged in her horse barrel-racing activities® in 2001 with the
primary objective of making a profit; (2) petitioner is liable
for an addition to tax under section 6651(a)(1l) for failure to
tinely file an incone tax return; (3) petitioner is liable for an
addition to tax under section 6651(a)(2) for failure to tinely
pay tax; and (4) petitioner is liable for an addition to tax
under section 6654(a) for failure to pay estimted incone tax.

Sone of the facts have been stipulated and are so found.

The stipulated facts and the exhibits received into evidence are
i ncorporated herein by reference. At the tinme the petition in
this case was filed, petitioner resided in WIllis, Texas.

Backgr ound

During 2001, petitioner was enployed in autonotive sales and

ear ned wages of $97,890.64 fromWight Motor Co., Inc. H's wfe,

These figures are rounded to the next dollar.

2Petitioner’s wife, Stephanie Cooper, was not listed on the
notice of deficiency, and therefore is not a party to this case.

SHorse barrel-racing is a tined rodeo event in which a
participant nmust ride a conplete circle around each of 3 barrels
and return to the starting point wth the fastest tine to w n.
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St ephani e Cooper (Ms. Cooper), pursued dog breedi ng and horse
barrel -racing activities resulting in | osses of $882 and $15, 920,
respectively.

Since she was 2 years old, Ms. Cooper has enjoyed riding
horses. Ms. Cooper, who was 38 years old at the tine of trial
stopped riding after she graduated from hi gh school and did not
resune riding until 1999. Petitioner’s wages financed his wife's
riding activities.

During 2001, Ms. Cooper was a district director for the
Nati onal Barrel Horse Association for whom she heard grievances
and conplaints. She also applied to be a nenber of the
Prof essi onal Rodeo Riders Society, an affiliation that could have
hel ped her obtain sponsors for her riding activities. Ms.

Cooper failed to follow through with the application process.

Ms. Cooper had conpetition wi nnings of $1,740.70 during
2001. She al so gave free riding lessons to friends,
acquai nt ances, and fell ow conpetitors.

M's. Cooper did not keep docunentation regarding her
activities and tinme spent in those activities during 2001.

Ms. Cooper’s 2001 expenses for her horse barrel-racing

activities were reported as foll ows:



Car and truck expenses $5, 231
Depreci ati on and section 179 expense 1, 268
O fice expense 68
Repai rs and mai nt enance 1,529
Travel 518
Meal s and entertai nnment 101
Entry fees 2,261
Feed/ hay 913
Vet / meds 2,513
Tack mai nt enance 2,053
Farrier 1, 206

17,661

Petitioner failed to tinely file a Federal inconme tax return
for 2001. Respondent prepared a substitute for return (SFR) for
2001. Respondent determ ned a deficiency in petitioner’s Federal
inconme tax and that petitioner is liable for additions to tax.
Petitioner had not yet filed a Federal inconme tax return for 2001
when the notice of deficiency was i ssued. Respondent had al so
prepared SFRs for petitioner for 1999 and 2000. Respondent, in
preparing SFRs for petitioner, treated himas a single taxpayer.

On January 7, 2005, petitioner faxed to respondent an
unsi gned joint Form 1040, U.S. Individual Income Tax Return, for
2001.4 Attached to the return were various schedul es incl udi ng:
(1) Schedule A, Item zed Deductions; (2) Schedule B, Interest and
Ordinary D vidends; and (3) two Schedules C, Profit or Loss From
Busi ness. Respondent accepted all the itens on the return except

for the ordinary |oss of $15,920 clained in connection with Ms.

“The parties agree that petitioner should be treated as
filing a joint return with his wwfe for 2001.
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Cooper’s horse barrel-racing activities. Respondent contends
that Ms. Cooper’s horse barrel-racing activities were not
engaged in wth the primary objective of earning a profit.

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
general ly, the taxpayer bears the burden of proving otherw se.

Welch v. Helvering, 290 U S 111, 115 (1933). Because

petitioners did not conply with the requirenents of section
7491(a)(2), section 7491(a)(1) is inapplicable here. Under
section 7491(c), respondent has the burden of production with
respect to petitioner’s liability for the additions to tax.

A. Ms. Cooper’'s Horse Barrel-Racing Activities

Section 183(a) provides that “if * * * [an] activity is not
engaged in for profit, no deduction attributable to such activity
shal |l be allowed under this chapter except as ot herw se provi ded
inthis section.” Thus, to properly deduct certain expenses, a
t axpayer nust engage in an activity with an actual and honest

objective of making a profit. See Dreicer v. Conm ssioner, 78

T.C. 642, 645-646 (1982), affd. without opinion 702 F.2d 1205
(D.C. Gr. 1983). Moreover, the Court of Appeals for the Fifth
Crcuit, in which jurisdiction petitioner resides, has stated

t hat taxpayers whose activities are challenged under section 183
“bear the burden of proving that their activities * * * were

engaged in wth the primary purpose of earning a profit.”
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West br ook v. Conm ssioner, 68 F.3d 868, 876 (5th Gr. 1995),

affg. per curiamT.C Meno. 1993-634 (enphasis added). |If a

t axpayer engages in an activity without a profit objective,
deductions attributable to the activity are allowed only to the
extent of the income derived fromthe activity. Sec. 183(b)(2);

see Hager v. Comm ssioner, 76 T.C 759, 781 (1981).

The determ nation of whether an activity is engaged in for
profit is to be nade by reference to objective standards, taking
into account all the facts and circunstances of each case.

Brannen v. Comm ssioner, 78 T.C 471, 506 (1982), affd. 722 F.2d

695 (11th Cr. 1984); Jasionowski v. Conm ssioner, 66 T.C 312,

319 (1976); sec. 1.183-2(b), Inconme Tax Regs. Geater weight is
given to the objective facts than to the taxpayer’s own
statenents of intent. Sec. 1.183-2(a), Inconme Tax Regs. The
burden of proof is on the taxpayer to show that he or she engaged
in an activity with the objective of realizing an econonc
profit. Rule 142(a).

Section 1.183-2(b), Incone Tax Regs., sets forth a
nonexcl usive list of factors that should normally be taken into
account in determ ning whether the requisite profit objective has
been shown. The factors are: (1) Manner in which the taxpayer
carries on the activity; (2) the expertise of the taxpayer or his
advisers; (3) the tine and effort expended by the taxpayer; (4)

expectation that assets used in activity may appreciate in val ue;
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(5) the success of the taxpayer in carrying on simlar or
dissimlar activities; (6) the taxpayer’s history of incone or
| osses with respect to the activity; (7) the amobunt of occasi onal
profits, if any, which are earned; (8) the financial status of
the taxpayer; and (9) elenents of personal pleasure or
recreation. No single factor is determnative. Sec. 1.183-2(hb),
| ncome Tax Regs.

The foll ow ng di scussion applies the nine factors to Ms.
Cooper’s horse barrel-racing activities:

Factor (1): Mnner in Wiich the Taxpayer Carried On the
Activity

Ms. Cooper did not carry on her horse barrel-racing
activities in a businesslike manner. See sec. 1.183-2(b)(1),
I ncone Tax Regs. She failed to charge fees for riding | essons
she gave, and she failed to follow through with nmenbership
affiliations that could hel p her obtain financial sponsorship for
her activities. Ms. Cooper also failed to keep detail ed records
of her activities for 2001. She did not present any evidence
that she devel oped a profit plan before she began her horse
barrel-racing activities or that she evaluated her activities in
an attenpt to nake them profitable.

Factor (2): The Expertise of the Taxpayer or H's Advisers

Preparation for an activity by extensive study or
consultation wth experts may indicate a profit notive where the

t axpayer conducts the activity in accordance with such study or
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advice. Sec. 1.183-2(b)(2), Inconme Tax Regs. Ms. Cooper has
had an interest in horses for many years and is an avid rider.
She wat ched vi deos and read nagazines to further her know edge
about horses. She also held a | eadership position with the
Nati onal Barrel Horse Association. However, her background and
interest in horses are not necessarily synonynous with expertise
in horse barrel-racing as a business.

Ms. Cooper’s know edge regardi ng barrel -horse conpetition
is not inconsistent wwth the pursuit of such an activity as a
hobby. She had no experience with the econom cs of a profitable
barrel -horse operation, and she did not nake an extensive study
of the profit potential of training horses or of conpeting as a
horse barrel-racer. Wile a formal market study is not required,
her failure to nmake basic investigation of the factors that would
affect profit is indicative of a lack of profit objective.

Dunwoody v. Comm ssioner, T.C. Menp. 1992-721; Under wood V.

Conmi ssioner, T.C. Menp. 1989-625; Burger v. Conm ssioner, T.C

Meno. 1985-523, affd. 809 F.2d 355 (7th Gr. 1987).

Factor (3): The Tinme and Effort Expended by the Taxpayer in
Carrying On the Activity

The fact that the taxpayer devotes nmuch of his or her
personal time and effort to carrying on an activity may indicate
a profit notive. Sec. 1.183-2(b)(3), Incone Tax Regs. However,
the regul ations effectively provide that tine and effort are

somewhat di scounted as a factor when the activity has substanti al
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recreational aspects. Sullivan v. Conmm ssioner, T.C Meno. 1998-

367, affd. w thout published opinion 202 F.3d 264 (5th Gr
1999).

Ms. Cooper testified that she participated in horse shows
on holidays and every weekend, sonetines tw ce in one weekend.
Keepi ng and showi ng horses has strong recreational aspects,
especially given her long-terminterest in horses. Although the
Court believes that Ms. Cooper spent considerable time with her
horses, the Court finds that this factor is not dispositive.

Factor (4): The Expectation That Assets Used in the
Activity May Appreciate in Value

An expectation that assets used in the activity wll
appreciate in value may indicate a profit objective. Sec. 1.183-
2(b)(4), Income Tax Regs. Ms. Cooper briefly testified about a
horse, “Scooter”, she believed to be valued at $35, 000 based on
trai ning and w nnings earned. During her subsequent testinony,
M's. Cooper stated that Scooter actually belongs to her nother.
She testified about two other horses but nerely specul at ed about
t heir val ue.

Factor (5): The Success of the Taxpayer in Carrying On
Simlar or Dissimlar Activities

A taxpayer’s past successes in simlar or dissimlar
activities is relevant in determning a profit objective. Sec.
1.183-2(b)(5), Income Tax Regs. During 2001, Ms. Cooper also

had a dog-breedi ng busi ness which generated gross receipts of
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$6, 700 and a | oss of $882. Ms. Cooper testified that she did
not report m|l eage expenses and the cost of purchasing a dog so
that the dog breeding busi ness woul d seem nore profitable.
Addi tionally, she used noney she received fromdog sales to fund
her horse activities.

No evidence was provided to denonstrate that petitioner
participated in Ms. Cooper’s horse barrel-racing activities in
any manner other than providing financing. Thus, any success he
may have had as an autonotive sal esperson has no bearing on the
assessnment of the horse barrel-racing activities.

Factors (6) and (7): Taxpayer’'s History of Incone or Losses

Wth Respect to the Activity and The Anmpunt of Occasi onal
Profits, If Any, Wiich Wre Earned

An activity's history of inconme or |oss may reflect whether
the taxpayer has a profit notive. Sec. 1.183-2(b)(6), |ncone Tax
Regs. Unl ess expl ained by customary business risks or unforeseen
or fortuitous circunstances beyond the taxpayer’s control, a
record of continuous | osses beyond the period customarily
required to attain profitability may indicate that the activity
is not engaged in for profit. 1d.

Respondent prepared SFRs for petitioner’s accounts for 1999,
2000, and 2001. No all owances were nmade for any expenses
regarding Ms. Cooper’s horse barrel-racing activities.

Respondent di sallowed the | oss clainmed by petitioner on his

subsequently filed 2001 Form 1040. Petitioner has not yet filed
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returns for 2002 and 2003. Therefore, the Court has no
information in the record regarding the history of incone or |oss
fromthose activities.

Factor (8): The Financial Status of the Taxpayer

Petitioner had substantial incone fromhis autonotive sal es
enpl oynent during the year in issue. Based on the record, it
appears he was financially capable of supporting the |osses
generated by Ms. Cooper’s horse barrel-racing activities.

Factor (9): Elenents of Personal Pleasure or Recreation

The presence of personal notives in carrying on an activity
may indicate that the activity is not engaged in for profit,
especially where there are recreational or personal elenents

i nvol ved. Sec. 1.183-2(b)(9), Income Tax Regs.; see also

Conmm ssioner v. G oetzinger, 480 U S. 23, 35 (1987)(where the
Court stated that a hobby or anusenent diversion does not qualify
as constituting a profit objective.)

M's. Cooper has been an avid rider of horses since early
chil dhood. Additionally, in conducting her horse-rel ated
activities, she gave riding |lessons without charge and failed to
pur sue nenbershi ps that woul d have enabl ed her to obtain
i ndependent financing of her activities. Based upon the facts
presented, the Court concludes that Ms. Cooper engaged in her
horse barrel-racing activities primarily for recreation and

personal pl easure.
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The Court finds that Ms. Cooper did not engage in her
horse-barrel racing activities in 2001 with the primary objective
of making a profit and therefore sustains respondent’s
determ nation that petitioner is not entitled to deduct any
anount in excess of the incone derived fromMs. Cooper’s horse-
related activities.

B. Additions to Tax

1. Section 6651(a)(1) and (2)

Under section 7491(c), the Comm ssioner has the burden of
production in any court proceeding with respect to the liability
of any individual for any penalty or addition to tax. Hi gbee v.

Comm ssioner, 116 T.C 438, 446-447 (2001). |In order to nmeet his

burden of production, the Conm ssioner must cone forward with
sufficient evidence indicating that it is appropriate to inpose
the addition to tax in the particular case. 1d. at 446. Once
t he Comm ssioner neets his burden of production, the taxpayer
must cone forward with evidence sufficient to persuade a court
that the Comm ssioner’s determination is incorrect. |d. at 447.
Respondent determ ned that petitioner is liable for
additions to tax for: (1) Failure to tinely file a return for
t axabl e year 2001 pursuant to section 6651(a)(1); and (2) failure
to make tinely paynent of tax pursuant to section 6651(a)(2).
Section 6651(a)(1l) inposes an addition to tax for failure to

tinely file a tax return. The addition to tax is equal to 5
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percent of the anobunt of tax required to be shown on the return
if the failure to file is not for nore than 1 nonth. See sec.
6651(a)(1). An additional 5 percent is inposed for each nonth or
fraction thereof in which the failure to file continues, to a
maxi mum of 25 percent. See id. Section 6651(a)(2) provides for
an addition to tax of 0.5 percent per nonth, up to 25 percent for
failure to pay the anmount shown or required to be shown on a
return. A taxpayer may be subject to both paragraphs (1) and
(2), in which case the amobunt of the addition to tax under
section 6651(a)(1l) is reduced by the anmbunt of the addition to
tax under section 6651(a)(2) for any nonth to which an addition
to tax applies under both paragraphs (1) and (2). The conbi ned
anount s under paragraph (1) and paragraph (2) cannot exceed 5
percent per nonth. Sec. 6651(c)(1).

The additions to tax under section 6651(a)(1l) and (2) are
i nposed unl ess the taxpayer establishes that the failure to file
and/ or pay was due to reasonabl e cause and not wllful neglect.

United States v. Boyle, 469 U S. 241, 245 (1985); Henan v.

Comm ssioner, 32 T.C. 479, 489-490 (1959), affd. 283 F.2d 227

(8th Gr. 1960). “Reasonable cause” requires the taxpayer to
denonstrate that he exercised ordinary business care and

prudence. United States v. Boyle, supra at 246. “WIIful

neglect” is defined as a “conscious, intentional failure or

reckless indifference.” 1d. at 245.
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Petitioner’s 2001 return was due on April 15, 2002. He
stipulated that the 2001 return was faxed to respondent January
7, 2005, after the notice of deficiency was issued. At trial,
M's. Cooper blanmed their accountant for not preparing their
return tinmely. However, it appears fromthe record that
petitioner did not tinely provide the accountant with the
rel evant information with which he could prepare the return.

Under section 6651(g)(2), a return the IRS prepared under
section 6020(b) is treated as “the return filed by the taxpayer
for purposes of determ ning the anmount of the addition” under

section 6651(a)(2). See Spurlock v. Conmm ssioner, T.C Meno.

2003-124. Respondent prepared an SFR for 2001 that neets the
requi renents of section 6020(b).

Respondent has satisfied his burden of produci ng evidence to
show the additions to tax are appropriate. Petitioner has failed
to show that he had reasonabl e cause for failing to tinely file
the 2001 return or for failing to pay the tax. Respondent’s
determ nation as to the section 6651(a)(1) and (2) additions to

tax i s sustained.



2. Section 6654(a)

Respondent al so determ ned that petitioner is liable for an
addition to tax for failure to pay estimated tax pursuant to
section 6654(a).

Section 6654(a) provides that in the case of an under paynment
of estimated tax by an individual, there shall be added to the
tax an anount determi ned by nultiplying the underpaynent rate
est abl i shed under section 6621 to the amount of the underpaynent
for the period of the underpaynent. Unless the taxpayer
denonstrates that one of the statutory exceptions applies,

i nposition of the section 6654(a) addition to tax is mandatory
where prepaynents of tax, either through w thhol ding or by making
estimated quarterly tax paynents during the course of the taxable
year, do not equal the percentage of total liability required

under the statute. See sec. 6654(a); N edringhaus V.

Comm ssioner, 99 T.C. 202, 222 (1992).

The anopunt of the addition to tax under section 6654(a)
stated in the notice of deficiency is based on the SFR respondent
prepared for petitioner prior to the filing of the notice of
deficiency. Nothing in the record indicates petitioner nmade the
requi red anount of estimated tax paynents for taxable year 2001,
and petitioner does not argue, and the record does not i ndicate,

that any of the statutory exceptions apply. Accordingly, the
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Court concludes that petitioner is liable for the addition to
t ax.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




