T.C. Meno. 2004-50

UNI TED STATES TAX COURT

ALBERT G COOPER, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 8163-02L. Filed March 5, 2004.

Joseph P. Nigro, for petitioner.

Edward J. lLaubach, Jr., for respondent.

MVEMORANDUM OPI NI ON

VELLS, Chief Judge: The instant case is before us on

respondent’s notion for summary judgnent pursuant to Rule 121.

Pursuant to section 6330, respondent determ ned that the proposed

coll ection action,

relating to petitioner’s 1991 and 1995 taxabl e

years, was appropriate. Petitioner contends that respondent’s

notion for summary judgnent shoul d be deni ed because respondent
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did not consider a letter petitioner allegedly sent to respondent
declaring petitioner’s intent to pursue a collection alternative
or an offer in conpromse. All section references are to the
I nternal Revenue Code, as anended, and all Rule references are to
the Tax Court Rules of Practice and Procedure.

Backgr ound

The parties’ noving papers contain certain statenments of
fact which the parties do not dispute and are set forth as facts
for the purpose of deciding the instant notion. Petitioner
resided in McKees Rocks, Pennsylvania, when the petition was
filed.

On Decenber 16, 1991, petitioner filed a chapter 11
reorgani zation case wwth the U S. Bankruptcy Court for the
Western District of Pennsylvania. An anended plan of
reorgani zation was confirnmed in 1992. On Novenber 5, 1996, the
pl an was converted froma chapter 11 case to a chapter 7 case.
Respondent issued a proof of claimrelating to petitioner’s 1991
and 1995 taxabl e years.

On August 11, 2001, respondent issued petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing,
relating to the 1991 and 1995 taxable years. On August 30, 2001,
respondent received petitioner’s request for a hearing. 1In the
request for a section 6330 hearing, petitioner stated: “W

di sagree with the assessed bal ances and statutory additions based
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on the fact that paynments were nmade to the Internal Revenue
Service that have not been credited.”

On Novenber 16, 2001, respondent’s Appeals officer contacted
petitioner by tel ephone to conduct a section 6330 hearing. 1In a
| etter dated Decenber 14, 2001, fromthe Appeals officer to
petitioner, the Appeals officer provided petitioner with a
transcript of account for the years in issue. The Appeals

officer’s letter stated:

This is in response to our phone conversation on
Novenber 16, 2001.

* * * * * * *

When we | ast spoke the plan was for nme to provide you
with these transcripts. You were to then study them
and advise ne if there were any mssing credits or, if
any taxes have not yet been abated according to the
Bankruptcy Court di scharge order

In a letter dated January 14, 2002, petitioner replied to
the Appeals officer’s letter and stated:
A review of the transcripts reveal s several discrepancies:

1. The amounts that have been paid that have not been
credited to our clients account. It appears that the
anounts paid have been credited on the statenent, but the
anounts have not been applied to reduce the tax obligations
of the Debtor;

2. Failure to credit penalties discharged in bankruptcy.
The Debtor filed for Chapter 11 Bankruptcy in 1991. His
case was subsequently converted to a Chapter 7 in 1996. The
Debtor did receive a discharge in Chapter 7 of all his
unsecured obligations. It is our contention that all the
penal ti es that have been assessed by the Internal Revenue
Service through 1996 shoul d have been abated by the Internal
Revenue Service, since they were a general unsecured
obligation. The transcripts that you have provi ded do not
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reflect any abatenent of penalties that were assessed

agai nst the Debtor. Consequently, all account bal ances
shown for each year commencing in 1989 through the year 1997
are incorrect.

On January 23, 2002, the Appeals officer replied to
petitioner’s January 14, 2002, letter. The Appeals officer’s
letter stated:

You al so stated that penalties discharged in
bankruptcy were not credited. | have consulted with
one of the |ocal Bankruptcy Specialists who has advi sed
me that the penalties in your client’s case were not
di schargeable. Taxes wll not be dischargeable if the
due date for a tax return is within 3 years of the
bankruptcy petition date. Al so, when a case converts
from Chapter 11 to Chapter 7, it carries the sane
original petition date. Although, according to the
dates in your letter, your client’s bankruptcy
converted to Chapter 7 in 1996, the petition date for
pur poses of determ ning dischargeability goes back to
the original filing in 1991.

Accordingly, ny determnation, at this tinme, would have
to be that the bal ances shown due are correct. |If |
have m sstated or m sunderstood either the facts or the
law relating to sone aspect of this matter, please
correct nme and provide a citation that supports your
position. | will certainly reconsider all of this if
my analysis is not consistent wwth the facts and | aw.

I f you wish to explore paynent options, | can assi st
you in that matter. Options may include either an

i nstal | ment paynment agreenent, an offer in conprom se
or, possibly, a suspension of collection action pending
an inprovenent in your client’s financial situation.

Form 656 is enclosed for your use and information. In
t hat booklet you will also find financial statenments
(Forms 433-A&B). |If anything other than a short-term

paynment plan is sought, your client will have to submt
the appropriate financial statenment in support of the
proposal they wi sh to nmake.

| amfaxing this letter to you this norning. The
original will be in the mail along wth the Form 656.
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| f you have questions or concerns, please give ne a

call. 1 would like your reply by February 4, 2002. |If

| do not hear fromyou by that tinme, I will close ny

case and issue a Determnation Letter that will advise

you of your client’s right to contest the determ nation

by filing suit in Tax Court.

Petitioner responded to the Appeals officer’s letter, by
letter sent by petitioner’s counsel to respondent on January 30,
2002, in which petitioner requested an extension of tine to reply
to respondent’s January 23, 2002, letter. Petitioner’s counsel
i ndi cated that petitioner was enployed as a truck driver, and
that he was out of town. Petitioner’s counsel requested an
extension of 30 days from February 4, 2002, to review the
contents of the Appeals officer’s letter

On April 4, 2002, respondent issued a notice of
determ nation for the years in issue, sustaining the anounts
sought to be collected by levy. The notice of determ nation
st at ed:

No evi dence has been presented to show that the anounts

shown due are incorrect. You have not denonstrated

that any portion of these liabilities was discharged in

bankruptcy. You have not proposed a collection

alternative. The proposed collection action is

sust ai ned.

Attachnent 3193, attached to the notice of determ nation,
indicated that petitioner “expressed concern for the fact that
there are mssing credits and for the fact that bankruptcy should

have di scharged a portion of what is due.” The Appeals officer

i ndicated that petitioner did not question the appropriateness of
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the collection action or raise any collection alternatives.
Mor eover, Attachnent 3193 st at ed:

Taxpayer has not denonstrated that there are any

m ssing credits and has not refuted the Service s claim
that these liabilities were never discharged in
bankruptcy. A telephonic hearing was held with the
representative. A deadline for respondi ng was set,

and, later, extended at the request of the
representative. | have not received a reply to ny
offer to consider other collection alternatives.

Absent a cooperative response fromthe taxpayer, | nust
sustain the proposed | evy action.

On May 6, 2002, petitioner filed a petition in this Court.
On May 20, 2003, respondent’s Appeals officer signed an affidavit
whi ch st at es:

2. | have exam ned the purported letter from Attorney
Nigro to ne dated March 4, 2002, a copy of which is attached
hereto as Exhibit 1.

3. To the best of ny know edge, | never received this
letter, Exhibit 1. |If | had received this letter, it would
now be part of the admnistrative file in this case.

4. If | had received this letter before Appeals
i ssued the Notice of Determnation to M. Cooper on
April 4, 2002, | would have given M. Cooper a short
period of tinme to formally submt an offer in
conprom se. |If an offer was not formally submtted,
woul d have still issued the Notice of Determ nation.

5. On January 23, 2002, | provided Attorney N gro
with a Form 656, O fer in Conprom se, instructional
bookl et and formnms which he could have used to submt an
offer to nme before Appeals issued the Notice of
Determ nation on April 4, 2002.

Di scussi on

Petitioner contends that respondent failed to consider his

March 4, 2002, letter, which announced petitioner’s intent to
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pursue collection alternatives or an offer in conprom se.
Respondent contends that petitioner’s March 4, 2002, letter was
not received and petitioner did not nake an offer in conprom se
or propose collection alternatives.
“Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials.” Florida Peach Corp. v.

Commi ssioner, 90 T.C. 678, 681 (1988). A notion for sunmary

j udgnment nmay be granted where there is no dispute as to a
material fact and a decision may be rendered as a matter of |aw.
See Rule 121(a) and (b).! The noving party bears the burden of
proving that there is no genuine issue of material fact, and
factual inferences are viewed in a manner nost favorable to the

other party. See Craig v. Comm ssioner, 119 T.C 252, 260 (2002)

(citing Dahlstromv. Comm ssioner, 85 T.C 812, 821 (1985)). The

party opposing summary judgnent nust set forth specific facts
whi ch show that a question of genuine material fact exists and

may not rely merely on allegations or denials in his pleadings.

'Rul e 121(b) provides:

A decision shall thereafter be rendered if the

pl eadi ngs, answers to interrogatories, depositions,
adm ssions, and any other acceptable material s,
together with the affidavits, if any, show that there
IS no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law * * *



- 8 -
See G ant Creek Water Works, Ltd. v. Comm ssioner, 91 T.C. 322,

325 (1988); Casanova Co. v. Conmm ssioner, 87 T.C 214, 217

(1986) .

In the instant case, the Appeals officer’s January 23, 2002,
letter, responding to petitioner’s January 14, 2002, letter,
addressed the issue of an offer in conprom se or collection
alternatives. Petitioner’s January 30, 2002, letter, sent in
reply to the Appeals officer’s January 23, 2002, letter, stated
that petitioner’s counsel was attenpting to contact petitioner in
an effort to discuss the issues proposed in respondent’s January
23, 2002, letter. Petitioner’s January 30, 2002, letter
i ndi cated that an extension of time for reply to the Appeal s
officer’s January 23, 2002, |letter was necessary because
petitioner, a truck driver, was unavail able to consider the
Appeal s officer’s letter.

The attachnent to the notice of determ nation refers to the
Appeal s officer’s January 23, 2002, letter to petitioner and
indicates that the period for petitioner to respond to that
|l etter was extended. However, according to respondent, no
communi cation frompetitioner was received regardi ng that issue.

Petitioner contends that his counsel sent respondent a
letter on March 4, 2002, in which petitioner sought to negotiate
an offer in conpromse or a collection alternative with the

Appeal s officer. Petitioner alleges that letter states: “After
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di scussing this matter with our client, he has requested that we
pursue a collection alternative on his behalf. Qur client would
like to pursue an Ofer and Conprom se.” Respondent contends
that petitioner did not send the alleged March 4, 2002, letter.
Section 6330(c)(2)(A)(iti) requires the Conm ssioner’s
Appeal s officer to consider “offers of collection alternatives,
whi ch may include posting of a bond, the substitution of other
assets, an installnment agreenent, or an offer-in-conpromse.”

See Goza v. Conm ssioner, 114 T.C 176, 180-182 (2000). W

review t he Conm ssioner’s determ nations under section
6330(c)(2)(A) (iii) under an abuse of discretion standard. Sego
v. Comm ssioner, 114 T.C. 604, 609-610 (2000); Goza v.

Conmi sSsi oner, supra.

The correspondence between petitioner and the Appeal s
of ficer indicates that respondent was aware that petitioner was
interested in seeking an offer in conprom se. Respondent
included the offer in conpromse materials in the January 23,
2002, letter to petitioner. Petitioner’s January 30, 2002,
| etter requested an extension of time to file a response to that
letter. The notice of determnation refers to such an extension
of time to file a response. Petitioner contends that his March
4, 2002, letter stated that he wanted to seek an offer in
conprom se or enter into a collection alternative with

respondent.
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W view these facts in the |ight nost favorable to

petitioner as the nonnoving party. See Naftel v. Conm ssioner,

85 T.C. 527, 529 (1985). Upon review of the facts and
all egations contained in the parties’ noving papers, we concl ude
that petitioner has alleged specific facts which indicate that a
factual controversy exists. Qur exam nation of the
correspondence between petitioner and respondent |eads us to
conclude that the parties contenplated further negotiations
toward an offer in conprom se and that the March 4, 2002, letter
even though it may not have been received by respondent, was sent
to achi eve that purpose. Accordingly, we hold that respondent
has not proved that there is no genuine issue of material fact
and that a decision may be rendered as a matter of |aw on the
i ssue before us in the instant notion.? See id. Accordingly,
respondent’s notion for summary judgnent will be deni ed.

On the basis of the foregoing,

An appropriate order will be

i ssued.

2Respondent contends that petitioner conceded all issues
relating to the 1991 taxable year, pursuant to Rule 34(b)(4).
Havi ng deni ed respondent’s notion for sumrary judgnent, we note
that petitioner may nove to anmend the petition to include the
1991 taxable year. See Rule 41.



