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CARLUZZO, Special Trial Judge: Each of these consoli dated

cases was heard pursuant to the provisions of section 7463.1

1 Unl ess otherw se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
rel evant period. Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Pursuant to section 7463(b), the decisions to be entered are not
revi ewabl e by any other court, and this opinion shall not be
cited as precedent for any other case.

In a notice of deficiency dated Novenber 28, 2005,
respondent determ ned a $16, 445 deficiency in petitioner’s 2002
Federal income tax and additions to tax of $100 and $40 under
section 6651(a)(1l) and (2), respectively. In a separate notice
of deficiency also dated Novenber 28, 2005, respondent determ ned
a $19,420 deficiency in petitioner’s 2003 Federal incone tax and
additions to tax of $1,033.20 and $413. 28 under section
6651(a) (1) and (2), respectively.

Al'l of the adjustnments nmade in the notices of deficiency
have been agreed upon by the parties. The issues for decision
for each year are: (1) Wiether petitioner is entitled to all or
a portion of a deduction for enployee business expenses clai ned
on his Federal incone tax return received by respondent after the
noti ce of deficiency was issued; and (2) whether petitioner is
Iiable for the section 6651(a) additions to tax.

Backgr ound

Sone of the facts have been stipulated and are so found.
At the tinme each petition was filed, petitioner resided in

Austin, Texas.
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Petitioner continuously |lived and worked in Austin, Texas,
from 1984 until March 2002. From 1998 until|l Decenber 2001, he
was enpl oyed there as a conputer system adm ni strator
specializing in the application and operation of certain business
managenent software. Towards the close of 2001, petitioner’s
enpl oyer closed its Austin office and petitioner found hinself
unenpl oyed.

I n February 2002 petitioner was offered enpl oynent on an “as
needed basis” with Princeton Information Systens (Pl). He was
assigned to work in Boul der, Colorado, for a client of Pl (the
Col orado assignnent). The Col orado assignnent started on March
4, 2002, and continued through April 2003. Petitioner stayed in
a hotel for the first 2 weeks of the Col orado assi gnnment;
afterwards he lived in a rented condom nium apartnent. He
mai ntai ned his apartnent in Austin until June 2002.

When the Col orado assignnent termnated in April 2003,
anot her began al nost imedi ately. This second assi gnnent was for
a client of Pl in Basking Ridge, New Jersey (the New Jersey
assignnment). As before, petitioner was hired on an “as needed
basis” by Pl in connection with this assignnment. Petitioner
lived and worked in New Jersey from April 2003 through July 2005
al though in June 2004 his enploynent status changed. Wile

living and working in New Jersey, petitioner stayed for the first
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6 nmonths at a Summerfield Suites and thereafter in a shared
rented apartnment.

Fromtinme to tinme while working in Col orado and New Jersey,
petitioner returned to Austin to visit famly and friends.

Petitioner’s 2002 Federal inconme tax return was not received
by respondent before January 27, 2006. Hi s 2003 Federal incone
tax return was received by respondent on March 10, 2006. Not hing
in the record suggests that petitioner requested or received an
extension to file either of those returns. Each of those returns
i ncludes a Schedule A, Item zed Deductions. As relevant here, on
each Schedul e A petitioner clained a deduction for enpl oyee
busi ness expenses. The majority of each enpl oyee business
expense deduction consists of amounts attributable to expenses
for neals and | odging, sonme relating to the period that
petitioner was working in Col orado and sone relating to the
period that petitioner was working in New Jersey. A portion of
the deduction also is attributable to expenses incurred by
petitioner to travel back and forth to Austin from either
Col orado or New Jersey.

Each return was prepared by a paid incone tax return
preparer. Each return was untinely because, according to
petitioner, he has a “bad habit of, once * * * [he is] overdue

on sonething, avoiding it.”
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Di scussi on

1. Empl oyee Busi ness Expense Deducti ons

Ordinarily, a taxpayer may not deduct personal expenses,
such as the costs of neals and | odging. Sec. 262. However, if
properly substantiated, traveling expenses, including neals and
| odgi ng, incurred by a taxpayer during the taxable year while
traveling away fromhone in the pursuit of a trade or business
are deductible. Secs. 162(a)(2), 274(d). To qualify for
deducti on under section 162(a)(2), the traveling expense nust be:
(1) Reasonabl e and necessary; (2) incurred while the taxpayer was
traveling “away from hone”; and (3) directly related to the

conduct of the taxpayer’s trade or business. Conm Ssioner V.

Flowers, 326 U. S. 465, 470 (1946). The reference to “hone” in

section 162(a)(2) neans the taxpayer’s tax hone. Mtchell v.

Commi ssioner, 74 T.C 578, 581 (1980); Foote v. Conmm ssioner, 67

T.C 1, 4 (1976); Kroll v. Conm ssioner, 49 T.C. 557, 561-562

(1968).

For each year in issue, a portion of the enpl oyee busi ness
expense deduction includes anobunts for neals and | odgi ng expenses
incurred while petitioner was working in either Col orado or New
Jersey. According to petitioner, the neals and | odgi ng expenses

were incurred while he was away from hone for business purposes.
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According to respondent, petitioner was not away from home while
wor ki ng in either Col orado or New Jersey.
Cenerally, a taxpayer’s tax honme is determ ned by the
| ocation of the taxpayer’s regular or principal (if nore than one
regul ar) place of business regardl ess of where the taxpayer’s

resi dence i s | ocat ed. Mtchell v. Conm ssioner, supra at 581;

Kroll v. Commi ssioner, supra at 561-562; sec. 1.911-2(b), Incone

Tax Regs. Usually, if the location of the taxpayer’s regul ar

pl ace of busi ness changes, so does the taxpayer’s tax home--from
the old | ocation to the new | ocation--unless the period of

enpl oynment at the new |l ocation is, or is reasonably expected to

be, tenmporary. Kroll v. Conm ssioner, supra, at 562-563;

Mtchell v. Comm ssioner, T.C Meno. 1999-283. By law, a

“taxpayer shall not be treated as being tenporarily away from
home during any period of enploynment if such period exceeds 1
year.” Sec. 162(a).

According to petitioner neither Boul der, Col orado, nor
Baski ng Ri dge, New Jersey, should be treated as his tax hone
during the years in issue because his assignnments there were

tenporary. See Horton v. Conmm ssioner, 86 T.C 589, 593-595

(1986). Respondent points out that both assignnents exceeded
1 year in duration. Relying upon the above-quoted | anguage
of section 162(a), respondent argues that neither of petitioner’s

assignments may be consi dered tenporary.
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According to respondent, petitioner’s tax hone was in Boul der
during the period that he was assigned to work and |ived there,
and his tax hone was in Baskin Ridge during the period that he
wor ked and |lived there. Respondent argues that the neals and
| odgi ng expenses petitioner incurred during those periods of
enpl oynment are nondeducti bl e personal expenses because the
expenses were not incurred while petitioner was traveling away
fromhis tax honme. See sec. 262(a). For the follow ng reasons,
we agree with respondent.

G ven the circunstances surrounding his enploynent during
2002 and 2003, we can understand why petitioner m ght consider
his Pl assignnents to be “tenporary”, as that word is commonly
used and understood. Neverthel ess, because each of petitioner’s
assignnents was for a period that exceeded 1 year, neither can be
treated as a tenporary assignnent for Federal incone tax
pur poses. Consequently, because petitioner’s Col orado assi gnnent
| asted for nore than 1 year, that location is considered his tax
home during the period he worked there. Simlarly, because
petitioner’s New Jersey assignnment |lasted for nore than 1 year,
his tax home changed from Boul der to Baskin Ridge, and the latter
| ocation was his tax hone during the period that he worked there.
It follows that petitioner is not entitled to the portion of the
enpl oyee busi ness expense deduction attributable to anounts for

meal s and | odging for either year in issue.
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Furt hernore, because the expenses related to traveling back
and forth between Austin and Col orado or Austin and New Jersey
were incurred for personal purposes, petitioner is not entitled

to a deduction for those expenses. See Comm ssioner v. Flowers,

supra.

Because the remaining item zed deductions clainmed for each
year do not exceed the standard deduction applicable to
petitioner’s filing status, see sec. 63, we need not consider
petitioner’s entitlenent to those deducti ons.

On the other hand, as discussed at trial, we think it
appropriate to address an issue not raised by petitioner. It
appears that petitioner mght be entitled to a section 217 novi ng
expense deduction for his nove fromAustin to Colorado in 2002
and/or for his nove from Colorado to New Jersey in 2003. |If so,
the Court expects that the parties will take the all owance of
such deductions into account in the conputations for entry of
deci sion in each case.

2. Section 6651(a) Additions to Tax

Petitioner’s 2002 return was due to be filed on or before
April 15, 2003, but it was not submtted for filing before
January 2006; his 2003 return was due to be filed on or before
April 15, 2004, but it was not received by respondent until March
2006. See sec. 6072(a). Consequently, respondent inposed a

section 6651(a)(1l) addition to tax for each year in issue.
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Section 6651(a)(1l) provides for an addition to tax of 5
percent of the anpbunt of the tax required to have been shown on
the return if the failure to file is for not nore than 1 nonth,
with an additional 5 percent for each nonth in which the failure
to file continues, to a maxi num of 25 percent of the tax in the
aggregate. If an inconme tax return is not filed within 60 days
of the prescribed date for filing (including extensions), the
addition to tax inmposed is not less than the | esser of $100 or
100 percent of the anmpbunt required to be shown as a tax on the
return. The addition to tax is applicable unless it is shown
that the failure to file is due to reasonabl e cause and not due
to wllful neglect. The anmobunt of the addition to tax is
cal cul ated on the net anobunt due. Sec. 6651(Db).

It is not clear whether petitioner’s return for either year
inissue was filed or processed by respondent, although it is
clear that both returns were received by respondent nore than 4
months late. Petitioner’s explanation for his failure to file a
tinmely return for each year hardly establishes reasonabl e grounds
for that failure. Oherw se, petitioner does not challenge the
anount of the section 6651(a)(1) addition to tax for either year,
and nothing in the record suggests that the anobunts are not
properly conputed. Respondent’s inposition of the section

6651(a) (1) addition to tax for each year in issue is sustained.
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Respondent al so i nposed a section 6651(a)(2) addition to tax
for each year in issue. 1In general, that section provides for an
addition to tax in the case of the failure to pay an anount of
tax shown on a return. The anmount of the section 6651(a)(2)
addition to tax shown in each notice of deficiency was conputed
before respondent’s receipt of petitioner’s return for each year.

The Court cannot determne: (1) Whether petitioner’s 2002
or 2003 untinely return was processed by respondent; or (2)
whet her in the absence of a tinely return for either year,
respondent prepared a substitute for return, or a section 6020(b)

return. See Cabirac v. Commi ssioner, 120 T.C. 163, 170-171

(2003).

As with the section 6651(a)(1) additions to tax, respondent
bears the burden of production with respect to the inposition of
the section 6651(a)(2) additions to tax. That burden has not
been satisfied with respect to the section 6651(a)(2) addition to
tax for either 2002 or 2003, and petitioner is not liable for a
section 6651(a)(2) addition to tax for either year.

To reflect the foregoing,

Deci sions will be

entered under Rul e 155.




