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MVEMORANDUM OPI NI ON

COHEN, Judge: This action was commenced under section
6404(h) in response to a final determ nation by the Appeals
Ofice that petitioner is not entitled to a full abatenent of
interest associated with his 1981 Federal inconme tax liability.
The case is now before the Court on respondent’s notion for

summary judgnment and petitioner’s objection to respondent’s
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nmotion for summary judgnent. The issue for decision is whether
the Appeals officer abused his discretion in rejecting in part
petitioner’s claimfor abatenent of interest. References to
section 6404(a) and (b) are to the Internal Revenue Code in
effect for the year in issue. References to section 6621(c) are
to section 6621(c) after anendnent by the Tax Reform Act of 1986,
Pub. L. 99-514, sec. 1511(a) and (c)(1), 100 Stat. 2744.
Ref erences to section 6404(e) are to section 6404(e) before
amendnent by the Taxpayer Bill of Rights 2 (TBOR 2), Pub. L. 104-
168, sec. 301, 110 Stat. 1457 (1996). Unless otherw se stated,
all other section references are to the Internal Revenue Code as
anmended, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Backgr ound

Petitioner resided in Arizona at the tine his petition was
filed.

During 1981, petitioner participated in a type of tax
shelter limted partnership arrangenent commonly referred to as
“El ektra Hem sphere”. Petitioner and his then wife filed a joint
Federal inconme tax return for 1981. Petitioner and his wfe
divorced in 1984. The Internal Revenue Service (IRS) sent to
petitioner and his ex-wife a joint notice of deficiency for 1981,
in which it determned a $21, 711 deficiency that resulted largely

from di sal | owance of |osses relating to petitioner’s investnents
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in the tax shelter partnership arrangenent. Petitioner and his
ex-wife filed a petition with this Court on July 15, 1985,
contesting the notice of deficiency.

A test case (Krause/H|ldebrand test case) for the over 2,000

El ektra Hem sphere rel ated cases, including petitioner’s case,
was litigated, and the Court held that the rel ated i nvest nent

| osses were nondeducti ble. See Krause v. Conmi ssioner, 99 T.C.

132 (1992), affd. sub nom Hildebrand v. Conm ssioner, 28 F.3d
1024 (10th Cr. 1994). On the basis of the resulting

Krause/ Hi | debrand test case decisions, petitioner and his ex-wife

stipulated an incone tax deficiency of $21,711 for 1981. The
parties reached a stipul ated decision agreenent that reflected
this deficiency and, after application of section 6015(c), that
petitioner and his ex-w fe each owed one-half of the incone tax
deficiency ($10, 855.50).

The stipul ated deci si on agreenent al so provi ded that
i nterest woul d be assessed as provided by | aw on the deficiency
and that petitioner waived the restrictions in section 6213(a)
that prohi bit assessnent and collection of the deficiency and
statutory interest until the decision of the Court becones final.
The parties further stipulated that the deficiency was a
substantial underpaynment attributable to tax-notivated
transactions (TMI), and thus the related interest was to be

cal cul ated by an increased rate pursuant to section 6621(c)
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(before anmendnent by the Omi bus Budget Reconciliation Act of
1989 (OBRA), Pub. L. 101-239, sec. 7721(b), 103 Stat. 2399). The
Court entered the stipulated decision agreenent as a deci sion on
Oct ober 3, 2000.

On March 5, 2001, 153 days after the decision was entered,
the RS sent to petitioner a Form 3552, Pronpt Assessnent Billing
Assenbly, that notified himof the assessment of $10, 855.50 for
t he deficiency and $81,394.56 for the related interest that had
accrued as of Novenber 2, 2000. The Form 3552 did not show the
interest rate or any conputation as to how the IRS cal cul ated the
interest charged. For over 2 years, petitioner tried to obtain
fromthe IRS a payoff bal ance that included a conputation of
interest, but the IRS did not respond to the request. The IRS
sent a statenent on March 3, 2003, which reflected the $92, 250. 06
owed and an additional |ate paynent penalty of $1,302.66 but no
conputation of interest.

Through the aid of the Taxpayer Advocate Service, petitioner
finally received a conputation of interest on April 7, 2003. On
April 21, 2003, the IRS received a check frompetitioner for
$108,873.24 to pay in full the deficiency and the rel ated
interest as calculated through April 30, 2003. Along with the
check, petitioner sent a letter dated April 17, 2003, stating
that he retained his right to dispute itens with respect to his

paynent .
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On Cctober 3, 2003, petitioner sent to the IRS a Form 843,
Claimfor Refund and Request for Abatenent. |In his Form 843,
petitioner clainmed that all interest for the period from March 5,
2001 to April 7, 2003 ($16,623), should be abated because the IRS
had failed to provide petitioner with proper notice show ng the
conputation of interest. Petitioner also clainmed any other
interest that had accrued between April 15, 1982 and March 5,
2001, should al so be abated for any delays the I RS caused.

The IRS rejected petitioner’s request and returned it
unprocessed, asserting that

the Audit of $21,711.00 has been canceled on Mar. 3,

1986. The interest charges for that Audit of

$13, 143. 45 were al so cancelled [sic] at the same tine.

There is no interest charged on this tax year [1981],

t he account is in zero bal ance due.

Petitioner, responding through a certified letter, requested
either a refund of his paynment or the processing of his Form 843.
The IRS did not respond to this letter. On May 5, 2005,
petitioner filed a Form 911, Application for Taxpayer Assi stance
Order, wherein he again sought either a refund or the processing
of his Form 843. On June 29, 2005, the IRS denied any errors or
delays on its part and ultimately deni ed any abatenent of
interest. Petitioner sent a request for appeal of the IRS s
determ nation on July 15, 2005.

On Decenber 8, 2006, the Appeals Ofice sent to petitioner a

Partial All owance--Final Determination |l etter wherein $23, 078. 93
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was abated fromthe $98,017.74 total interest that had accrued as

of April 21, 2003. The letter detailed the abatenment as foll ows:

Peri od Abat enent of | nterest
June 30, 1994 to June 30, 1995 $6, 455. 75
March 5, 2001 to April 30, 2003 16, 623. 18

The bal ance of petitioner’s abatenent of interest request,
however, was di sall owed because the Appeals officer could find no
errors or delays on the IRS s part for the periods fromApril 15,
1982 to June 29, 1994, and July 1, 1995 to March 4, 2001. The
letter did not contain any specific information as to why the
Appeal s officer granted or deni ed abatenent for the different
peri ods.

Wthin a Case Menorandum dated Novenber 29, 2006, however
the Appeals officer explained his analysis and recomrendati on for
partial abatement. In making his decision, he reviewd all
avai l abl e informati on and consi dered all concerns voi ced by
petitioner. The Appeals officer abated interest for the period
fromMarch 5, 2001 to April 30, 2003 because he determ ned that
the failure to provide petitioner with the requested interest
conputation and current payoff was an “unreasonabl e delay by an
officer or enployee of the IRS in performng a mnisterial act.”
The Appeals officer found that the IRS caused no delay fromJuly
15, 1985 through January 3, 1991, and May 17, 1996 t hrough
Cct ober 3, 2000, because Court records showed significant

activity taking place during that tinme with respect to
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petitioner’s cases. He also found that the period of accrual

caused by the pendency of the Krause/H | debrand test case, which

was deci ded on appeal in June 1994, was not due to the delay of
any mnisterial act of the IRS.

The Appeals officer thus determ ned that the only
unexpl ai ned gap in tinme was fromJune 1994 until My 17, 1996,
during which there was no Court activity and no record of IRS
activity. However, the Appeals officer also concluded that sone
actions with respect to the Court proceedi ngs and settl enent
del i berati ons nust have occurred during the unexpl ai ned 2-year
period, even though none were reflected in the materials he
reviewed. The Appeals officer allowed a 1-year period of
abatenent of interest for petitioner, which he designated to be
from June 30, 1994 to June 30, 1995.

Di scussi on

Under Rule 121, a summary adjudi cation nay be made

if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable
materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact
and that a decision may be rendered as a matter of |aw
A partial summary adjudi cati on may be nmade whi ch does
not di spose of all the issues in the case. [Rule
121(b).]

For reasons set forth below, we conclude that there is no genuine
issue as to any material fact.
Petitioner bears the burden of proof. See Rule 142(a).

However, respondent is in the best position to know what actions



- 8 -

were taken by IRS officers and enpl oyees during the period for
whi ch a taxpayer’s abatenent request was made and during any
subsequent inquiry based upon that request. See Jacobs v.

Commi ssioner, T.C Menp. 2000-123. To prove that abatenent of

interest is appropriate, a taxpayer nust identify an error or
del ay caused by a mnisterial act on the part of the I RS and nust
directly Iink the mstake to a specific time period during which

i nterest accrued. Sec. 6404(e); accord Guerrero v. Conm SsSioner,

T.C. Meno. 2006-201; Braun v. Conmi ssioner, T.C. Mnp. 2005-221.

Petitioner contends that the Appeals officer’s final
determ nati on, denying abatenent of interest for the periods
April 15, 1982 to June 29, 1994, and July 1, 1995 to March 4,
2001, was an abuse of discretion. Petitioner seeks judicial
revi ew under section 6404(h)(1) and Rule 280(b) for abatenent of
the remaining interest of $74,938.81. Respondent argues that the
Appeal s officer did not abuse his discretion and denies that any
errors or delays occurred on the part of the IRS during these
periods with respect to the interest assessed.

The Court may order an abatenent if it was an abuse of
di scretion to refuse to abate interest in the final

determ nation. Sec. 6404(h)(1); see Hinck v. United States, 550

U S. 501, 506 (2007) (holding that the Tax Court provides the
exclusive forumfor judicial review of the IRS s refusal to abate

interest). 1In order to prevail, a taxpayer nust prove that the
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Appeal s officer acted arbitrarily, capriciously, or wthout sound

basis in fact or law. See Waodral v. Comm ssioner, 112 T.C. 19,

23 (1999).

Petitioner raises four argunents to show an abuse of
di scretion by the Appeals officer: (1) Failure to abate interest
because the IRS failed tinely to assess the interest; (2) failure
to abate interest caused by the IRS s erroneous application of
the section 6621(c) 120-percent TMI interest rate; (3) failure to
abate interest that accrued because the |IRS delayed in applying

the Krause/Hi |l debrand test case decisions to petitioner’s case;

and (4) failure to investigate, review, or abate interest for any
ot her periods during the tinme petitioner’s case was pending. W
address each of petitioner’s argunents.

1. Error of Untinmely Assessnent

Petitioner alleges in his petition that the I RS nade an
untinmely assessnent after the decision entered by this Court on
Cctober 3, 2000. As a result, he asserts that “the principal and
i nterest due” should have been abated by the Appeals officer.
Respondent originally viewed this allegation as nerely referring
to a delay in assessnent despite the section 6213(d) waiver
paragraph in the stipulated settlenment. After further discussion
with petitioner, however, respondent now understands petitioner’s
argunent to enconpass nore than just a delay in the assessnent.

Rat her, petitioner clainms that the period of limtations on
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assessnent of the deficiency expired before the assessnent. See
sec. 6501(a). Thus, he asserts, the deficiency and the interest
that stens fromit should be abated because section 6404(a)(2)
provi des that the Conm ssioner is authorized to abate a tax
liability that is assessed after the expiration of the period of
limtations. Alternatively, petitioner argues that materi al
facts, such as the dates of the notice of deficiency and the
assessnent of interest, are in issue.

Respondent contends that section 6404(b) precludes
petitioner fromrequesting abatenent with regard to an assessnent
of an incone tax except as provided by section 6404(e). Because
petitioner is prohibited in this manner, respondent argues that
“the Tax Court lacks jurisdiction to consider petitioner’s
Statute of Limtations argunent.”

The Court has jurisdiction under section 6404(h) to review
the Comm ssioner’s failure to abate interest under al
subsections of section 6404, and our jurisdiction is not limted

to reviewing only cases under section 6404(e). Wbodral v.

Conm ssi oner, supra at 22-23. However, section 6404(h) does not

aut hori ze us to deci de whether the underlying deficiency was
properly assessed in order to determ ne whether interest should

be abated. See Kosbar v. Conmissioner, T.C. Mnp. 2003-190.

Gven that this case is one “in respect of an assessnent of * * *

[incone] tax inposed under subtitle A’, petitioner does not
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qualify for an abatenment of interest under section 6404(a)(2).

Sec. 6404(b); Corson v. Comm ssioner, 123 T.C. 202, 207 n.6

(2004); Asciutto v. Conm ssioner, T.C Meno. 1992-564, affd. per

order 26 F.3d 108 (9th G r. 1994). Because section 6404(b)
applies, any dispute as to the factual dates of events that m ght
determ ne the expiration of the period of Iimtations on
assessnent is not dispositive.

Section 6404(e) (1) provides in part:

(1) I'n general.--1n the case of any assessnent of
i nterest on--

(A) any deficiency attributable in whole or
in part to any error or delay by an officer or
enpl oyee of the Internal Revenue Service (acting
in his official capacity) in performng a
m ni sterial act, or

(B) any paynment of any tax described in
section 6212(a) to the extent that any error or
delay in such paynent is attributable to such
of ficer or enployee being erroneous or dilatory in
performng a mnisterial act,

the Secretary nay abate the assessnent of all or any
part of such interest for any period. * * *

(Amrendnents enacted in 1996 expanded the scope of section 6404(e)
to include “managerial” as well as mnisterial acts, and they
qualified that the error or delay be “unreasonable”. See TBOR 2,
sec. 301(a), 110 Stat. 1457. Because these anendnents are not
effective retroactively for tax years begi nning before August 1,
1996, they do not apply to the instant case. Wile the Appeals

of ficer made his determ nation using an “unreasonabl e” standard
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for the errors and del ays exam ned, that erroneous standard was
never a deciding factor in his review)

The term “m nisterial act” nmeans a procedural or nechani cal
act that does not involve the exercise of judgnent or discretion
and that occurs during the processing of a taxpayer's case after
all prerequisites to the act, such as conferences and revi ew by
supervi sors, have taken place. Sec. 301.6404-2T(b)(1), Tenporary
Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).
(Waile the final regulations under section 6404 were issued on
Dec. 18, 1998, they generally apply to interest accruing on
deficiencies or paynents of tax for tax years beginning after
July 30, 1996, and, therefore, are inapplicable to the instant
case. See sec. 301.6404-2(d), Proced. & Adm n. Regs.; see also
sec. 301.6404-2T(c), Tenporary Proced. & Adm n. Regs., 52 Fed.
Reg. 30163 (Aug. 13, 1987) (effectuating the tenporary
regul ations cited for taxable years beginning after Dec. 31, 1978
(but on or before July 30, 1996)).

The assessnent of tax, including interest pursuant to
section 6601(e), is a procedural action that does not require the
use of judgnment or discretion, nuch |ike the issuance of a notice

of deficiency. See Corson v. Comm ssioner, supra at 208. In

Fruit of the Loom Inc. v. Comm ssioner, T.C. Menp. 1994-492,

affd. 72 F.3d 1338 (7th Gr. 1996), we observed that

“[a] ssessnent is the mnisterial act of recording a taxpayer's
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Federal tax liability in the office of the District Director.”
Therefore, the assessnment of petitioner’s interest is a
mnisterial act and qualifies for review under section 6404(e).

In his exam nation of petitioner’s case, the Appeals officer
consi dered both the assessnent issue and the period between the
entered decision and the assessnent date. He found no
“unreasonabl e error or delays” by the IRS in nmaking the
assessnent .

2. Error in Applying Section 6621(c) TMI Interest Rate

Petitioner’s second argunent is that the Appeals officer
shoul d have abated a portion of the interest because the IRS
erred in applying the section 6621(c) TMI interest rate.

Section 6621(c) applies an increased rate of interest on
subst anti al underpaynents of tax resulting fromtax-notivated
transactions. (Sec. 6621(c) was repeal ed as of Dec. 31, 1989, by
OBRA, sec. 7721(b), 103 Stat. 2399.) Application of this section
to El ektra Hem sphere i nvestors was upheld by the Court of

Appeals for the Ninth Grcuit in HIll v. Conmm ssioner, 204 F.3d

1214, 1219-1221 (9th G r. 2000) (follow ng Hildebrand v.

Commi ssioner, 28 F.3d 1024 (10th Cir. 1994)). A decision
concerning the proper application of Federal tax lawis not a
mnisterial act. Sec. 301.6404-2T(b)(1), Tenporary Proced. &
Adm n. Regs., supra. As the application of section 6621(c) is an

application of Federal tax law, petitioner’s argunment fails. The
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Appeal s officer did not abuse his discretion in denying abatenent
with respect to the section 6621(c) TMI interest rate.

3. Delay in Applyving Krause/Hi |l debrand

Petitioner’s third argunent is that the Appeals officer
failed to abate all interest for the period during which the IRS

del ayed applying the final result of the Krause/H | debrand test

case to petitioner’s case. The Appeals officer, in considering
petitioner’s concern, determned this period to be from

approxi mately June 1994, the nonth the Krause/Hi |l debrand test

case was deci ded on appeal, until October 3, 2000, the day the
stipulated settlenment was entered as a decision in petitioner’s
earlier Court case. The Appeals officer determned that the only
unexpl ained gap within this period was from June 1994 until May
17, 1996, because there was no record of Court or IRS activity
during this tinefranme. Even after determ ning a gap, however,
the Appeals officer still believed that some actions arising from
Court proceedings and settlenent deliberations nmust have occurred
during that tine. Weighing the argunent and consi dering Jacobs

v. Comm ssioner, T.C Meno. 2000-123, the Appeals officer allowed

a 1l-year period of abatenent of interest, which he designated to
be from June 30, 1994 to June 30, 1995.

Petitioner argues that this period of abatenment should be
greater in scope because of the recognized “delay” in applying

the Krause/ Hi |l debrand test case final decision to his case.
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However, the nmere passage of time during the litigation phase of
a tax dispute does not establish error or delay by the

Comm ssioner in performng a mnisterial act. Lee v.

Comm ssioner, 113 T.C 145, 150 (1999); see Beagles v.

Commi ssioner, T.C Menp. 2003-67. Respondent's decision on how

to proceed in the litigation phase of the case necessarily

requi red the exercise of judgnent and is not a mnisterial act.

See Lee v. Conmi ssioner, supra at 150-151. The Appeals officer
acted within his discretion in granting this 1-year abatenent,
and respondent does not contest his decision. Petitioner has not

established that greater abatenent is justified. See Beagles v.

Conmi Ssi oner, supra.

4. Any O her Del ay

Petitioner’s |ast argunent is that the Appeals officer
failed to investigate, review, or abate interest for any other
periods during the tinme his case was pending in this Court.

Section 6404(e) is not intended to be routinely used to
avoi d paynent of interest; rather, Congress intended abatenent of
interest only where failure to do so “would be w dely perceived
as grossly unfair.” H Rept. 99-426, at 844 (1985), 1986-3 C. B
(Vol. 2) 1, 844; S. Rept. 99-313, at 208 (1986), 1986-3 C.B
(Vol. 3) 1, 208. A request demandi ng abatenent of all interest
charged does not satisfy the required link; it nmerely represents

a request for exenption frominterest. See Braun v.
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Conmi ssioner, T.C. Menp. 2005-221. Such a broad cl ai m ext ends

beyond the intention of the statute. See H Rept. 99-426, supra
at 844, 1986-3 C.B. (Vol. 2) at 844; S. Rept. 99-313, supra at
208, 1986-3 C.B. (Vol. 3) at 208. The Appeals officer’s

determ nation not to abate interest based on petitioner’s blanket

request was not an abuse of discretion. See Donovan v.

Conmi ssioner, T.C. Menp. 2000-220.

Taking into account all the facts and circunstances of this
case, we hold that the Appeals officer erred as a matter of |aw
in denying petitioner’s request for an abatenent of interest with
respect to the period of Novenber 2, 2000 to March 4, 2001,
because of a bel ated assessnent under section 6601(c). The
Appeal s officer’s determnation is otherwi se sustained. In
reachi ng our decision, we have considered all argunments made,
and, to the extent not nentioned, we conclude that they are
irrelevant, noot, or w thout nerit.

To reflect the foregoing,

An appropriate order and

deci sion for respondent will be

ent er ed.



