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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
Revenue Code in effect for 2002 and Rule references are to the

Tax Court Rules of Practice and Procedure. The decision to be
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entered is not reviewabl e by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned a $4, 536 deficiency in petitioner’s
2002 Federal inconme tax. The issue for decision is whether
petitioner is entitled to an alinony deduction for anounts paid
as famly support to his former spouse pursuant to the California
Fam |y Code.

Backgr ound

All of the facts have been stipulated and are so found. At
the tine the petition was filed, petitioner resided in Fullerton,
Cal i forni a.

Petitioner’s marriage to Mchelle Lea Cosby (petitioner’s
former spouse) was di ssolved by judgnment dated Novenber 18, 1997
(the divorce decree), which was issued by the Superior Court of
California, County of Los Angeles (the divorce court). The
di vorce decree obligates petitioner to pay $1,400 per nonth to
his former spouse as famly support for her and their three
children. According to the divorce decree, petitioner’s
obligation to make the fam |y support paynents is to continue
until further order of the divorce court.

Petitioner began making the famly support paynents in

Decenber 1997. During 2002, those paynents total ed $16, 800
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(the famly support paynents). As best can be determ ned from
the manner in which the parties have presented this case,
petitioner and his forner spouse did not |live together at any
time during that year.

According to the stipulation of facts, the terns of the
di vorce decree were “negoti ated” between petitioner and his
former spouse. The details of those negotiations, however, have
not been nmade part of the record.

The di vorce decree does not specifically allocate
petitioner’s famly support obligation between petitioner’s
former spouse and their children. While the divorce decree is
silent on this matter, the term*“famly support” by definition
precl udes such an allocation. Under the California Fam |y Code,
“fam |y support” is defined as “an agreenment between the parents,
or an order or judgnent, that conbines child support and spousal
support w thout designating the anmount to be paid for child
support and the anount to be paid for spousal support.” Cal.
Fam Code sec. 92 (West 2004). The divorce decree is also silent
wWth respect to whether the famly support paynents are
i ncludable in the incone of petitioner’s former spouse or

al l owabl e as a deduction to petitioner.
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As relevant here, on his tinely filed 2002 Federal incone
tax return petitioner clained an alinony deduction for the famly
support paynents. Respondent disallowed that deduction in the
notice of deficiency. An explanation for the disallowance is not
provided in the copy of the notice of deficiency placed in the
record.

Petitioner’s fornmer spouse did not include the famly
support paynents in her 2002 incone.
Di scussi on

It is well settled that deductions are a matter of
| egi slative grace and that the taxpayer nust establish

entitlenment to any deduction clained. Rule 142(a); | NDOPCO, Inc.

v. Comm ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. v.

Hel vering, 292 U S. 435, 440 (1934).

In the case of an individual, section 215(a) “[allows] as a
deduction an anount equal to the alinony * * * paynents paid
during such individual’s taxable year.” The definition of
“alinmony”, for purposes of section 215(a), is found in section
71. Sec. 215(Db).

In general and as rel evant here, section 71(b)(1) defines

the term “alinmony” as any cash paynent if: (1) The paynent is
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recei ved by a spouse! under a divorce decree; (2) the divorce
decree does not state that the paynent is neither includable in
gross incone nor allowable as a deduction; (3) the payor and
payee spouses are not nenbers of the sanme househol d when the
paynment is made; and (4) the paynent obligation term nates at the
death of the payee spouse and there is no liability to nake
either a cash or a property paynent as a substitute for the
paynment after the death of the payee spouse.

The parties agree with respect to the principles just
stated, but they disagree as to whether the famly support
paynments fit within the definition of “alinony”. Petitioner
takes the position that all of the above-nentioned section
71(b) (1) requirenents have been satisfied and, therefore, the
fam |y support paynments constitute “alinmny” within the neaning
of sections 71 and 215. Respondent disagrees and argues that the
paynments do not fit within the definition of “alinony” because:
(1) “The paynents are not designated [in the divorce decree] as
i ncludable in incone to the payee and deductible by the payor”
(the designation argunent); (2) petitioner has failed to
establish that the famly support paynents would term nate upon

the death of his former spouse (the term nation argunent); and

! For purposes of sec. 71, the term “spouse” includes a
former spouse. Sec. 71(d).
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(3) petitioner’s former spouse did not include the famly support
paynments in her inconme (the inclusion argunent).

Respondent’ s designation argunent is easily dism ssed.

A careful reading of the statute clearly denonstrates that the
definition of “alinony” does not include a requirenent that the
di vorce or separation instrunent “designate” the paynent as

i ncludable in the gross incone of the payee spouse and al |l owabl e
as a deduction to the payor spouse.?

Respondent’ s term nati on argunent proceeds upon the prem se
that petitioner’s obligation to nake the famly support paynents
woul d continue after the death of his fornmer spouse. |In support
of this argunent, respondent in his brief cites nunerous
previ ously deci ded cases regardi ng whether the taxpayer’s

obligation to make fam |y support paynents under State |aw

2 1f a paynent is to be treated as alinony for purposes of
sec. 215, then, in addition to the other requirenents noted
above, the divorce or separate naintenance instrunent nust not
designate that the paynent is not includable in the incone of the
reci pi ent spouse and not all owable as a deduction to the payor
spouse. Sec. 71(b)(1)(B). Respondent’s designation argunment, in
ef fect, converts the requirenent that certain conditions not be
included in a divorce or separation instrunent into a requirenent
that certain conditions be included. W are aware of no
principle of statutory construction or logic (at |least froman
Aristotelian standpoint) that would allow such a conversion.
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(California and others) term nated upon the death of the payee
spouse.® W see little point in a detailed discussion of those
cases, as their holdings present no clear direction as to how
this case should be resolved. As in the prior cases, neither
party has called the Court’s attention to California |aw, whether
statutory or otherw se, that determ natively resolves the

guestion.*?

3 For exanple, respondent cites Mirphy v. Commi ssioner,
T.C. Meno. 1996-258, in which the Court held that it would
presune that the obligation to nake the marital paynents could
have survived the remarriage or death of the payee spouse and
that sec. 71(b)(1) (D) was not satisfied because there was
insufficient evidence for the Court to conclude that these
paynments woul d not have survived the death of the payee spouse
before the children in her custody reached the age of majority.
Respondent cites MIler v. Comm ssioner, T.C Menp. 1999-273,
affd. sub nom Lovejoy v. Conmm ssioner, 293 F.3d 1208 (10th G r
2002), in which the Court found that the parties intended the
paynents to term nate not upon the death of the payee spouse, but
rat her upon the happening of one or nore specified events
pertaining to their children and, consequently, held that the
payor spouse’s paynents failed to neet the sec. 71(b)(1) (D)
requi renent. Respondent cites cases applying Col orado | aw,
MIler v. Conm ssioner, supra, New Jersey |aw, Gonzales v.
Comm ssioner, T.C Meno. 1999-332, and Pennsylvania |law, G| bert
v. Comm ssioner, T.C Meno. 2003-92, affd. sub nom Haw ey v.
Commi ssi oner, 94 Fed. Appx. 126 (3d Cr. 2004), for the
proposition that paynents of unallocated famly support do not
satisfy the sec. 71(b)(1)(D) requirenent and thus do not qualify
as deducti bl e alinony.

4 California law, of course, would control here. See
Morgan v. Conmi ssioner, 309 U. S. 78, 80 (1940).
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Both parties have called the Court’s attention to

Berry v. Commi ssioner, T.C. Mno. 2005-91, in which the Court

applied California law. The facts of Berry closely resenble the
facts in this case. In Berry, as in our case, the divorce decree
obligated the taxpayer to pay California famly support to his
former spouse, and the taxpayer clainmed an alinony deduction for
t hose paynents. For the nost part, the Conmm ssioner’s denial of
the taxpayer’s alinony deduction in Berry was based upon the sane
reasons advanced by respondent in denying the deduction here in
di spute, one of which was the taxpayer’s failure to establish
that California famly support paynents term nate upon the death
of the payee as required by section 71(b)(1)(D). After
conprehensi ve and careful analysis, in Berry we held that nothing
under California law, in and of itself, operated to deny the
payor spouse a deduction for anmpunts paid as famly support.

Petitioner, of course, relies upon Berry to support his
claimto the alinony deduction here in dispute. Respondent
attenpts to distinguish Berry on both factual and | egal grounds;
however, the distinctions are not persuasive.

According to the stipulation of facts, petitioner and his
former spouse negotiated the terns that were ultimately included
in the divorce decree; presunmably, the negotiated terns included
t he amount of, and other conditions relating to, the famly

support paynents included in the divorce decree. The details of
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t hose negotiati ons, however, have not been nmade part of the
record. As in Berry, we are left to resolve the issue concerning
t he payor spouse’s postdeath liability for purposes of section
71(b)(1)(D) by relying solely upon the terns expressly included
in the divorce decree. Applying California law to those terns,
we reach the sane conclusion that we did in Berry, that
respondent’s term nation argunent nust be rejected.?®

Lastly, we address respondent’s inclusion argunent.
According to respondent, petitioner is not entitled to an alinony
deduction for the famly support paynents because his forner
spouse did not include those paynents in her incone. |If a
paynment neets the definition of “alinony” set forth in section
71(b)(1), then it is includable in the payee spouse’s incone.
Secs. 61(a)(8), 71(a). |If the paynent is includable as alinony
in the payee spouse’s incone, then it is allowed as an alinony
deduction to the payor spouse. Sec. 215(a). Wether the payee
actually includes the anobunt in incone, although possibly
relevant, is hardly determ native as to whether the payor spouse
may deduct the paynent. The fact that petitioner’s forner spouse
did not include the famly support paynents neither establishes

that the paynents are not includable in her inconme nor defeats

> W could repeat the reasoning of Berry here, but we doubt
that we could inprove upon it.
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petitioner’s claimto an alinony deduction for them Cf. Berry

v. Comm ssioner, supra (finding that the fact that the payee

spouse did include the famly support paynents in gross incone
was not relevant for purposes of determ ning whether they
constituted deductible alinony).

The fam |y support paynents satisfy the conditions set forth
in section 71(b)(1). It follows that petitioner is entitled to a
deduction for those paynents.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




